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Of Indi&ments and Informations againſt them. 
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T REAT ISE 


COMMON LAW 


CONCERNING 


Husbands and Wives. 


Wherein is contained 


The Nature of a Feme Covert, and of Marriages, 
Baſtardy, the Privileges of Feme Coverts : What Alte. 
rations are made by Marriage as to Eſtates, Leaſes, 
Goods and Actions. 

What Things of the Wife accrue to the Husband by the 
Intermarriage, or not. 

What Acts, Charges, Forfeitures by the Husband, ſhall 
bind_the Wife after his Death, or nor. 

Of Jointures and Pleadings, Fines and Recovery, Convey- 
ances, and other Law Titles relating to Baron and Feme. 

Of Wills, and Feme Covert being Executrix. 

Of the Wife's Separate Diſpoſition and Maintenance. 

What amounts to the Diſpoſition of the Wife's Term by 
the Husband. | 

Of Actions brought by or againſt Baron and Feme. | 

What Actions done, or Contracts made by the Wife, ſhall 
bind her Husband. : 


Of Baron and Feme's Joinder in Action. XY 
Of a Feme Sole Merchant. 
Declarations and Pleas, c. of Divorces, &c, 
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In the SAY or: Printed by Eliz. Nutt, and 
R. Golling, (Aſſigns of Edward Sayer , Eſq;) for 
John Malthoe, in the Middle Temple Cloyſters, 1719. 
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i TS TER 
READER. 


4 AVING Methodized and Ex- 
1 plained the Law concerning In- 
£4 fants, by a natural Chain of 


| | Thought, I was prompted to 
reflect upon the Law as it reſpects the 
Parents: And I had ſome Reaſon to con- 
ceive and hope, that a Treatiſe of this 
Nature (having been never hitherto de- 
ſignedly peruſed) might meet with an 
Entertainment agreeable. It is a Subject 
ſo copious that we ſhall find ſomething 14 
or other relating to Baron and Feme in 8 
almoſt every Folio of our Law- Books, oh 
either in reſpe& of Conveyances, Acts 1 
Judicial, Acts in Pais, Teſtaments, Actions ; 
or Pleadings, ec. All which I have here 
q methodized, explained or corrected, as 
Occaſion led me to it, 
A: 2: 4 kn 


To the Reader. 


I have herein confidered Baron and 
Feme in all the Circumſtances of Life, 
from the Solemnization of Marriage to 
the Divorce, and have not omitted thofe 
Collateral By-blows, (the Title of Baſtardy 
making a conſiderable Figure in our 
Books ;) and the Varicty of the Matter 
made me fome Attonement for the La- 
bour. 

I have been fomething tedious in con- 
fidering what Alterations are made by 
the Intermarriage as to Eſtates, Leaſes, 
Chattels and Actions, and what Things 
of the Wife accrue to the Husband by the 
Intermarriage, or not; and what Acts, 
Charges or Forfeitures made or committed 
by the Husband, ſhall bind the Wife af- 
ter his Death; as well knowing that they 
are of frequent Uſe, and confequently 
carefully to be examined. 

But I have not been over-folicitous in 
Attornments, Diſſeiſins, Remitters and 
Warranties, and fuch like, which have 
a Reſpect to real Actions concerning Feme 
Coverts; our Law having been much 
abridged and altered in ſuch Caſes, and 


our Settlements and Deeds of Truſt as ; 


they are now framed, will ſtrike off, and 
abate many of the Moot Caſes; and 
whoever has a Mind to be curious about 
them, may with great Satisfaction conſult 
the firſt Inſtitutes, where they are largely 
and moſt excellently handled, However, 
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To the Reader. : 
I have not totally omitted them, but 
have touched on ſome Caſes which may 


3 be obvious in Practice, and by which an 
# ingenious and well diſpoſed Student may 


improve his Notions, without heaping 
up other Caſes or Points, one whereof 
perhaps may not be ſtarted in his Practice 
once in an Age. Only in the Section 
where and in what Caſes Baron and Feme 
ſhall take by Intereſt or Moieties, I have 


; been more exact, for that it is a curious 
and uſeful Learning. 


As to what Acts or Contracts made by 
the Wife ſhall bind the Husband, the 
Reſolutions of our Books have not been 
very conſiſtent till that great Caſe (in 
point of Conſequence) 1 mean of Scott 
and Manby, which was ſolemnly debated 


; and ſettled in the Exchequer-Chamber by 


as learned Judges as ever fate at one time 
in Meſtminſter- Hall. Which long Ar- 
guments I have abridged and reduced to 


Certain Propoſitions. 


We likewiſe find our Books have been 


3 very wavering about Baron and Feme's 
Joinder in Action; but I have brought 


them into ſeven or eight Rules, by which 
a Studious Mind may eaſily be directed 
how to adviſe in ſuch Caſes. 

And under every ſeveral Aftion brought 


by or againſt Husband and Wife, I have 


ſhewed the manner of declaring and Plead- 


ing under each Action, which makes the 


A 4 Chap- 
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| 
| | 
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To the Reader. 


Chapters of Declarations and Pleadings 
much ſhorter than they would have been. 

As for the Faults herein committed, I 
have no Way but (me ipſum tegere) to 
ſhelter my ſelf under the Coverture of 
your Candor and Ingenuity, 
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ment of the Debts of the firſt Inteſtate, weſts a | 
Term in him. What Truſts for the Wife the Huſ- 
band may diſpoſe 7 or not. What ſhall amount 
10 4 Forfeiture of the Wife's Term, 
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CHAP. XXIIL 


What As done, or Contracts made by the Wife, ſhall 
bind the Husband, or not. Six Reſolutions of the | 
Court in Scott and Manby's Caſe, as to that Point, | 
and other Caſes relating thereto, and the manner | 
of laying the Aition, and declaring therein. 7 


2 D yo 3 > my 


7 
2 
4 
2 

*% 

1 
> 
EY * 
3s 


The CONTENTS. 


CHAP. XXIV. 


Executrix. 


Feme Covert, Adminiſtratrix. 
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ll 


the Wife , pt not the Husband, as Cho- 
ſes in Action, & . Debt recovered by Baron and 
Feme Executrix, and (he dies, if the Huband (ball 


have Execution. What Things Feme Covert Exe. 


cutrix, may do apo a her Husband, or not, Obli- 
gee Fey, the Wife of one of the Oblger s Execu- 
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Debt as Executrix not extinit by the Intermar- 
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Waſte of the Wife as Adminiſtratrix, and the man- 

ner of Proceedings by the Sheriff in ſuch Caſe ; and 
whether Execution ſhall be de bonis propriis of the 
Husband Of Action, brought by Baron and Feme 


miniſtration belongs to the Baron and Feme. 
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as Executrix or Adminiſtratrix. Where Admi- 
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BIRON nd FEME: 
'OR, 


LA Taz of the Law, 


concerning Hushands and 


Wives. 


CHAP. I. 


r rhe be Conf deration of Marriage in the Eye of the Law: 


Of Aances, and where the Breach thereof js 
niſhable. When the Solemnization of Marri- 
e in the Church began; and how the ancient 
manner of Eſpoaſals was, If Marriage be once 
done by one in Orders, not to be diſſolved 
for a defect of Ceremony; as to Tuns, Place, 
or Licenſe, 


( 


HERE is no ©onfideration reſpected 
in the Law ſo much as the Conſide- 
tion of Marriage, in regard of the 
Eſtabliſhment of Families by Alli. 
Inces, and the Continuance of them by Poſte. 1 inf. 9. b. 
rity: And therefore at Common Law, if a Man 
had given Lands to a * with his Daughteri 6 
rank. 


Of folemnizing Matrimony. Chap. I. 
Frank- marriage, a Fee-ſimple had paſſed with- 
out this word (Heirs) and at this Day it is an 
Eſtate of Inheritance in Tail; and how valuable 
a Conſideration it is for the railing of Uſes, 
_ Day's Practice and Experience can te- 

ily. | 
Sponſalia dicuntur futurarum nuptiarum conven- 
tio & repromiſſio, Glanvil lib. 6. c. 1. 

If one be affianced to a Woman and then for- 
ſake her, he is to be ſued in Court. Chriſtian, 
and not in a Court of Equity for Breach 
of his Oath; Si petit ipſum canonice inimcitia; 
yet ſhe may have remedy for the Damages ſhe 

| fuſtained for the Non performance of the A- 
'greement; tho' others have ſaid, that it was 
her Folly to truſt his Word, and therefore ſhe 
had no Remedy; Quia Deus eſt procurator fatno- 
rum. But it's much to be doubted, but a good 
Remedy lies upon an #ſumpſit at Law, as he: e- 
after will in ſeveral Caſes appear. 

"4 May may One brought an Aſſumpſi, For that in Conſi- 
mointain an deration he had promiſed to marry the Defen- 
AZion azainft dant, the had promiſed to marry him; and re- 
« Woman for fuſed ; And the Plaintiff had a Verdict; and ic 
Dim —— was objected, That a Man could not have this 
zo her Promiſe, Action, tho a Woman might : But the Court 
beld he might; and that a Man may maintain 
an Action ſor ſcandalous Words whereby he 
loſes his Marriage, as well as a Woman, Sal- 

keld*s Rep. 24. 
Women expreſ- A Feme brought an Action againſt one Man. 
a her Conſent ſel, upon a Promiſe of Marriage; and Proof 
Gs Pio. was made of an expreſs Promiſe by the Man, 
muſe on ber ſize, but none on the Woman's part: And it was 
held by Holt, C. J. That if there be an expreſs 


Promiſe by the Man, and the Woman counte- 


nance it, and by her Actions at that time, ſhew 


any Signs of Agreement to the Mater, this 1 
| '© "tp 


T 
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Chap. I. Of folemnizing Matrimony. 3 


be a ſufficient Evidence of a Promiſe on her 
Side. 7 Med. 172, | 


When the Solemnization of Marriage in the Church 


began. 


. Before the time of Pope Innocent III. there was 
no Solemnization of Marriage in the Church, and 
then it was firſt ordained ; but beſore the ſaid 
Ordinance Marriage was ſolemnized in ſuch 
Form, viz. The Man came to the Houſe where 
the Woman inhabits, and in the Preſence of her 
Friends and Relations, took the Woman home to 
his own Houſe; and this was all the Ceremony; 
and for this Reaſon the Man is ſaid ducere uxo- 
rem, and then the Wife was ſaid wupta wiro, 
by reaſon ſhe is quaſi cooperta nube (this Man) 
to whom ſhe hath ſubjected her ſelf by Agree- 
ment of Marriage. Now to read the ſeveral 
Forms of Marriage in the ſeveral Countries of 
the World is very delightful, but is not to the 
Purpoſe of my preſent Deſign. Moor 170. 3 

Now by our Law Marriage being once law. 3, n and 
fully folemnized, and without Impediment, all at what time. 
the World cannot diſſolve it if it be done by one Sid. 64. Tar. 
in Holy Orders, let it be at what time and Place ) . Brown 
it will be; as the Caſe was in Siderfin's Re- Sid. 432. 
ports, the Party was married at twelve of the | 
Clock at Night in an Alehouſe. , 

And in Car. 2. a Libel was brought againſt | 
J. S. Parſon, in the Spiritual Court, for marry- — Arles 
ing without Licence in a Church. F. S. moves 7 — 
for a Prohibition in the King's Bench, ſuggeſting borough. 
that the Church is donative, and that the Do- 
nor ought ex jure, to appoint Commiſſioners 
to inſpect and viſit this, and that the Ordina- 
ry cannot intermeddle with it. The Suggeſti- 
on is good; by Twiſden : But the other Juſtices, 

B 2 becauſa 


4 Of ſolemnixing Matrimony. Chap. I, 


| becauſe J. S. had another Living preſentative, 1 C 
would not grant a Prohibition. ſu 
clergyman By the 7 & 8. W. 3, cap. 35. It was en- tt 


marrying 4 acted, That every Perſon, Vicar or Curate 
_ _—_ who ſhould marry any Perſon in any Church 
, or Chapel exempt or not exempt, or in any 
e nn other Place ones. Pct without Pablication of 
the Bans of Matrimony between the reſpec- 
tive Perſons, according to Law, or without Li- 
cences for the faid Marriages firſt had, ſhould 
for every ſuch Offence forfeit the Sum of 100 J. 
And he that ſhould permit any other Miniſter 
to marry Perſons in his Church or Chapel 
without Bans or Licence as aforeſaid, ſhoul 
incur the like Forfeiture of 100 /. | 
The Man ſo And that every Man ſo married without Li- 
arr wry cence or Bans ſhould forfeit the Sum of 10 /, 
the Clerk 5 And every Sexton, Pariſh-Clerk and other 
Perſon acting as ſuch, who ſhould knowingly 
aid or aſſiſt at ſuch Marriages, ſhould forſeit 
the Sum of 5 l. | |; 
Contra? in lt is agreed as well by common Lawyers as 
Wards of pre- Civilians, That Perſons mutually contracting 
__ e ite Spouſals in Words of preſent Time, are very 
74% $9-b. Man and Wife before God in what Manner ſo- | 
+ Med. 155. Ever they are performed (for nothing but a full, 
free and mutual Conſent is of the Eſſence of ' 
Matrimony) And where there is any Evidence 
of ſuch Contract, the Parties are ſo far account- | 
Parties ſi con- ed Man and Wiſe by our Laws; that if either 
tratled cat of them proceed to marry elſewhere, the Iſſue 
marry elſs= of ſuch Marriage may be baſtardiz'd, and the 
where. Offender may be compell'd by the Eccleſiaſti. 
cal Cenſures to return to his or her former 
Spouſe : The ſole Queſtion is, Whether a Marti= * 
age celebrated in a Conventicle, or before a 
Number of Lay Friends, ſhall convey the fame 
Privileges co the married Couple and their II- 


ſue, 


1000, 


Chap. I. Of ſolemnizing Matrimony. 5 
ſue, as a Marriage celebrated in the Face of 
the Church, that is, by one in Orders? 

Haydon's Caſe 9 Anne Reging, as it is reported 
by Mr. Salkeld, may affiſt us in clearing up this 
point: Hayden and Rebecca his Wife were Sab. 4 Couple mar- 
batarians and married by one of their Miniſters rid in # diſ- 
in a Sabbatarian Congregation : The Form in the _ Foe 
Common-Prayer Book was uſed, except the 2% 
Ceremony of the Ring. They liv'd together r allowed to 
as Man and Wife for ſeven Years, and then adminiſter te 
Rebecca dyed ; whereupon Heydon took out Let- i Wife be- _ 
ters of Adminiſtration to her: But Gould and 2 u len- 


Margaret his Wife who was Siſter to Rebecca ai married: 


ſued a Repeal, fuggeſting that Rebecca and Hey- 


don were never married; and it appearing that 

che Miniſter who marry'd them was a mere 

Layman and not in Orders, the Letters of Ad- 
miniſtration which had been granted to Heydon, 

as her Husband, were repealed, and a new Ad- 
miniſtration granted to the ſaid Margaret Gould 

her Siſter: And this Sentence upon an Appeal Th Sentence 
was affirmed by the Court of Delegates at Ser- confirmed iy. 


feants.Imn in Fleetſtreet ; for it was held, That % Cow? of _ 


Heydon demanding a Right due to him as Huſ- D. 
band by the Eccleſiaſtical Law, he ought to 


prove himſelf a Husband according to that Law; He:band muſt 


and fo the Court ruled: And a Caſe was cited **® _ 

out of Swinborn where ſuch a Marriage had — 2 
been rul'd to be void: Mr. Salkel4 however 25 entitle him- 
makes a Doubt, Whether the Wife being the ſelf ro Admi- 


weaker Sex, or the Iſſue of ſuch a Marriage ra. 


vho are in no Fault, may not be entitled by ſuch 


Marriage to a Temporal Right, altho' the Hul- 
band himſelf who was in fault, ſhould never en- 
title himſelf by the mere Reputation of a Mar- 
riage without Right? 


B 3 feb Mr. 


married Couple 


6 Of ſolemnizing Matrimony. Chap. I. 
An Af of Mr. Salkeld obſerves that an Act of Parlia- 
Pe, liament ment was thought neceſſary to confirm choſe 
to confirm the Marriages celebrated by Juſtices of Peace, Cc. 


ts who during Oliver's Uſurpation. Vid. 12 Car. 2. cap. 


Uſerpotion. 35. And that the conſtant Form of pleading 


How Marriage Marriage is, That it was per Presbyterum ſacris 
5:70 be plead: Ordinibus Conſtituram. Salkeld's Reports 119. 
Whether the Now if the Iſſue of a Marriage celebrated by a 
Wife or the Jiſſenting Teacher, ſhould be entitled to the 
Iſſue ſhall be ſame Privileges as the Iſſue of a lawful Marri- 


prejudiced by ape, only becauſe the Fault was uot theirs but their 


3 4% Parents; neither ought Baſtards to be excluded, 
9 for they ate equally innocent, and ſo all the 
ſpurious Iſſue in the Kingdom would be upon 

the Level with thoſe that are legitimate; and 

as to the Woman's being the weaker Sex, and 

therefore ſhe ought to receive no Prejudice by 

the Marriage being perform'd in an undue Man- 

ner (tho? her Husband ſhall) it may be difficult 

to inſtance in a Marriage where the Woman 

ſhall have an Intereſt in the Husband's Fortune, 

and the Husband none in hers; for if it be a 

legal Marriage on one Side, one would be in- 

The A of the clin'd to think it muſt be ſo on the other: But 
7&8. wo 3- the Act of 7 & 8. V. 3. cap. 35. before recited, 
2 % ws Which lays ſuch Penalties on thoſe in Orders 
but thoſe in WHO ſhall celebrate Matrimony in a clandeſtine 
Orders can Manner, puts this Matter beyond diſpute 3 for 
marry, ſo #5 to unleſs the Legiſlature took it for granted that 
entitle the (he Privileges and Advantages attending Marri- 
70 the privi. Age in this Kingdom, could only be deriv'd to 
lege: of s the marcy'd Couple and their Iſſue, when the 
lawful Marri- Ceremony is perform'd by one in Orders; why 
age. was the Penal'y of 100/. laid upon the 
Oy nay Clergy only? And I am apt to believe the diſſent. 
ee Woes Rad ing Teachers themſelves never apprehended the 
Clergy only? Parliament intended them under any of thoſe 
Denominations of Parſon, Vicar or Curate, or 

ever 
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Chap. 1. Of ſolemurzing Matrimony. 


ever look'd upon themſelves as obnoxious to 
the 100 J. Penalty for marrying without Li- 


cenſe or Bans ; nor would they thank their 


Friends for bringing them within the Danger of 
thoſe Penalties. 


— 8 
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CHAP. I 


The Nature of a Feme covert. Wherein a Peme 
Covert and an Infant differ as to Privilege. 
What Act, the Hutband may do to the Wife, 
and what the Wife to the Hushand ; and the 
Explicat ion of the Rule, That they are one Perſon 
in Law. And in what Reſpects ſhe is ſaid to 
be ſub poteſtate viri. Of the change of ber 
Name and Dignity. 


Te Nature of a Feme covert. 


fn is tegere in Latin, and is fo called i f. 112. 
0 for that the Wife is ſub poteſtate viri. The 


Law of Nature hath put her under the Obedience 


of her Husband, and hath ſubmitted her Will 
to his, which the Law follows, cui ipſa in vita 
ſua contradicere non potuit; and therefore will not 


bind her by her Acts joining with her Husband, 


becauſe they are judged his Acts, and not hers ; 
Jhe wants Free-will as Minors want judgment; 


and yet the Law of the Land for Neceflity-ſake 
makes bold with this Law of Nature in a fpe- 
cial kind, and therefore allows a Fine levied by 
the Husband and his Wife, becauſe ſhe is exa- 


mined of her free Will judicially by an authen- 


tical Perſon truſted by the Law, and by the 


King's Writ, and ſo taken in a fort as a ſole 


Woman; as alſo when ſhe comes in by Re- 


B 4 | A 


ceipt, Hob, 225, 


8 _ : "Baran and Feme Chap. II. C 
Wherein a A Feme covert in our Books is often com- L 
fene Covert pared to an Infant, both being Perſons dila. h 
| _ » Inj2! died in the Law, but they differ much; an In- is 
Fe. fant is capable of doing any Act for his own U 
Advantage, ſo is not a Feme Covert. A Leaſe n 
made by an Infant without Rent is not void, L 
but voidable-7 but it is void in the caſe of a Feme 
covert. If a Feme covert enter into Bond, ſe 
Non eſt factum may be pleaded to it; but if an E 
Infant enter ingo Bond, he muſt plead the ſpe- 0 
cial Matter, That he was under Age. An In- b 
tant may bind himſelf for Conveniencies, as L 
Neceſlaries for - himſelf and Family, and the p 
Law giveth him Authority fo, to bind himſelf; tc 
| but a Feme covert cannot do fo without the m 
q Conſent actual or implied of tbe Husband, be- th 
'F cauſe thereby ſhe is to bind another that hath 
| all the Propercy in her Eſtate, as was the O- ec 
pinion of the Lord Chief Juſtice Hale in Scor is 
and Manby's Caſe. And yet a Feme covert is pi 
. 2 Favourite of the Law, and therefore the Law he 
gives her rationabile Eſtoveriam, till Dower aſ- ſo 
2 Inſt. 18. ſigned: And it is laid in ſome of our Books an re 
Action lies not by the Executors againſt her for in 
her Paraphernalia; But more of this infra. 8 B 
That As the Husband may do to the Wife, and ar 
the Wife to the Husband, though they are but one pt 
Perſon in Law. * = T 
Baron and Feme are commonly faid to be hi 


one Peclon in Law; the, Conſequents of which a 
are, that a Man cannot grant Lands and Tene- BY a 
ments to his Wiſe; and alſo it a joint Eſtate V 
1 1". 112. be made of Lands to Baron and Feme and to ol 
a third Perſon, in this Cafe the Husband and E 
Wife ſhall have but a Moiety; and tor this at 
Reaſon alſo, if the Husband * oo n. 
| an 


* 


Chap. II. are deemed one Perſon, | 9 


Land of his Wife and takes back an Eſtate to 
hin and his Wife, the Wiſe is remitted, and ſo 
is the Husband, though he cannot ſay fo ; for 
ſhe cann«t be temitted but the Husband alſo Cro. Eliz. 129- \ 
muſt be remitted, for they are one Perſon in | 
Law. Vide plus ſub Tiulo Moieties. 
Though Baron and Feme be but one Per- 
ſon in Law, fo as neither of them can give any 
Eſtate or Intereſt to the other, yet if a Charter 
of Feoffment be made to the Wife, the Huſ- 
band, as Attorney to the Feoffor, may maks 
Livery to the Wife; ſo a Feme covert that hath 
Power to fell Land by Will, may fell the ſame 
to her Husband, becauſe they are but Inſtru- 
ments to others, and the Eſtate paſſeth from 
the Feoffor or Deviſor. 1 Inſt. 188. 
Though our Law makes the Woman ſubject 
to the Husband, yet he may not kill her but it 
is Murder; he may not beat her, but ſhe may 
pray the Peace. 1 Ed. 4. 1. So he may not ſtarve 
her, but muſt provide Maintenance for her. Nay, 
ſo near is this Oneneſs of Husband and Wife Siderfia 123. 
reſpected in the Law, that if the Husband enter 
into Obligation far the Dureſs of his Wife, the 
Bond ſhall be void. 
A Wife by the Law of God is ſub poteſtate viri, Change of her 
and her Name of Dignity is changed. It was a Name. 
pretty Caſe of Sherwood, Hill. 2 Car. 1. B. R. In 
Treſpaſs the Defendant juſtifies the taking by the 
Command of J. Pots Armiger and Dame Urſula 
his Wife, and Exception was taken to it, becauſe 
a Gentleman may not have a Lady to his Wite ; 
and held a good Exception to the Writ. A 
Writ of Partition was brought againſt the Duke 
of Suffolk and his Wife, by Ranulph Howard, 
Eſquire, and Dominam Annam Powes uxorem ejus, 
and Exception was taken becauſe ſhe was not 


named by che Name of her Husband ; and held 


| 10 Baron and Feme, &. Chap. II. 


| Dyer 29 ö. a good Exception; but it was amended and 

| made Ad reſpond. R. H. & Anng uxori ſuæ nu- 
ur Dom Powes defunct. 

Vi de infra, of the Name of Nobility being loſt 


or not, by the Marriage. 


- 
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CHAP. III. 
Of Baſtardy. 


Of the Mrit de Venrre inſpiciendo. The Form of 
the Petition for ſuch a Writ. The oxact time for 
the Birth of an Infant, Of the Sheriffs Pro- 
ceedings in this Writ in the Caſe of a Widow, 
and in the Caſe of a Wife. In what Caſe th 
Child may chooſe bis Father. Who ſhall be ſai 
ro be a Baſtard or not, Who ſhall be accounted 
4 Baſtard tbougb born within Marriage. The 

A fignification of Mulier in our Law. Baftaray, 
in what Court to be proved, and why ihe Ec. 
cleſiaſtical Court cannot proceed to the Trial of 
Baſtardy before they receive Commandment out 
of the King's Court. The Credit of the Biſhop"s 

| Certificate in ſuch Caſe, Where the Trial of 
Baſtardy ſhall be per Pais, and where by the 
Ordinary. The difference between general Ba- 
ſtardy and ſpecial Baſtardy, and where each is 
to be tried. Baſtard by our Law and Mulier by 
the Civil Law. Baſtard by the Spiritual Law 
and Mulier by the Common Law. What Divorce 
ſhall baſtardizze the Iſſue, Who only may write 
ro the Biſhop to certifie Baſtardy. Of Baſtar4 

eigne and Mulier puiſne in caſe of Deſcent, How 
Eſtates may be limited to a Baſtard by a re- 
pated Name. | 


A 
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Chap. III. De Ventre inſpiciendo. 


A Writ de Ventre inſpiciendo. 


W is a Writ for the ſearching of a Woman 
that faith ſhe is with Child, and thereby 
witholds Lands from him that is next Heir at 
Law. Regiſt. 227. 1 Inſt, f. 8. 


A - Feme ſuppoſed to be enſeint at her Huband's 


Death. 


Nota, faith the Regiſter, Quod fi quis habens læ- 
reditatem, duxerit aliquam in uxorem, & poſtea 
moria;ur ſine bærede de corpore ſuo exeunte, 


quod hereditas illa fratri ipſius defuncti diſcende. 


re debeat, & uxor illa dicit ſe eſſe pragnantem de 


ipſo defuntto cum non ſit, habet frater & heres 
ejus breve de Ventre inſpiciendo. 


The Form of the Petition for ſuch a Writ. 


To the Right Honourable, Cc. Lord Keeper of 
the Great Seal of England, 


The humble Petition of A. B. 


Sheweth, 

% That whereas J. B. being in his Liſe· time 
6 ſeiſed in his Demeſne, as of Fee, of and in 
te certain Lands, &c. in the County of C. late- 
* ly died ſeiſed, having at the time of his Death 


no Iſſue of his Body lawfully begotten, And 


«© whereas E. late Wife and Relict of F. B. 
«© fince the Death of the ſaid J. B. hath and 
* {til] doth pretend and give out in Speeches, 
ce that ſhe is impregnate by the ſaid F. B. to the 
© Diſheriſon of your ſaid Petitioner, who is 
next Kinſman and Heir of the deceaſed -Y 


12 


_ 4. Conſcience, Oc. 


De Ventre inſpiciendo. Chap. III. 
te and to whom the ſaid Lands and Tenements 
& by right of Inheritance do deſcend, the ſaid 
« FJ. B. dying without Iſſue of his Body lawfully 
« begotten. And left the ſaid E. out of a Deſign 
ce to deprive your Petitioner of his Inheritance, 
“ jmpoſe upon your Petitioner a ſuppoſitious 
«© Child as Heir of the ſaid 7. B. deceaſed, 
« declaring the ſame to be born of her Body 
dc after the death of the ſaid J. B. to the Dif- 
c“ heriſon of your Petitioner, againſt Equity and 

May it pleaſe your Lordſhip to grant 

* to your Petitioner his Majeſty's moſt 

* gracious Writ de Ventre inſpiciendo to the 
© Sheriff of, directed, returnable, &c. 

 *. And your Petitioner ſhall ever pray, &c. 


The Lord Keeper ever grants a Day to the 


Wife to ſhew Cauſe why ſuch Wric may not 


iſſue. 
The Form of the Writ, Vide Fitz. N. B. 
Bratton faith, If the Feme hath not an Infant 
within forty Weeks after her Husband's Death, 


or if ſhe be not found enſeint, ſhe ſhall be pu- 


niſhed by Impriſonment and Fine. 


But if the Feme hath a Child within the for- 


ty Weeks, then ſuch Infant ſhall have the Heri- 
eage, if the other Heir cannot prove the Infant 
to be another's, and not the Husband's. 


The euact Time for the Birth of an Infant. © 


It is held among(t Phyficians, that by the Rules 
of Nature, and their Obſervations in Phyſick, 
that the exact Time for the Birth of an Infant, 
is 289 Days from the Conception, ſcil. 9 
Months and 10 Days, accounting it per menſes 

| ſüalares, 
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Chap. III. De Ventre inſpiciendo. 
ſolares, that is, 30 Days to every Month : but 


it is natural alſo, if tte Birth be at any time 
within 10 Months (that is to fay 40 Weeks) 
for 10 Months and 40 Weeks are all one. 


And it hath been obſerved in reſpect of the 


many Infirmities of Women, that no Woman 


| ſince the Virgin Mary went her juſt Time, ſed 


boc reſtat probandum. 

An Infant was born forty Weeks and ten Days 
aſter the death of the Husband, and was held to 
be legitimate: So it was adjudged in the Caſe of 
Dr. Andrews, who died of the Plague, 2 Fac. 
B. R, A Man dies 23 March, 8 Fac. his Wife 
priviment enſeint, which was born 5 January af- 
ter, which was by computation forty Weeks and 
ten Days after the Death of the Husband ; and 
the Phyſicians upon Conference held, Thac 
twenty Days backwards and twenty Days for- 


ward doth not take away Legitimation, tho? 


forty Weeks in the Tempus conſtitutum. Pſalm. 
9. Lit. Rep. 178. find the Jury found the Iſſue 
legitimate. 2 

But by accident an Infant might be born af- 
ter the forty Weeks, or before; and in the Caſe 
of Dr. Andrews, he died of the Plague, fo thac 
he was ſick but one Day before his Death, and 
the Woman's Father-in-Law uſed her with 
great Inhumanity, and cauſed her to lie in che 
Streets ſeveral Nights; and ſhe was in Travail 
ſix Weeks before ſhe was delivered; and that 
ſhe was delivered within twenty-four Hours af- 


ter ſhe was taken into the Houſe and well uſed, 
which was a good Proof of Legitimation; tho”. 


it was proved on the other ſide, that ſhe was a 


. lewd Woman of her Body. And at the Trial 
.of Dr. Andrews's Heir, Dr. Chamberlain, a Man- 


Midwife, informed the Court upon his Oath, 
That he had known a Woman to be OY 
4 3 
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of one Child, and two Weeks after to be deli- 
vered of another: And Dr. Paddy and Dr. Mom. 
ford then affirmed, that the Birth is ſooner or 
later, according to the Nutriment the Mother 
had for it. 

So in Alſop's Caſe; The Wiſe, after forty 
Weeks and eight Days, was delivered of a 


Daughter: By the Doctors, It may be legitimate; 


for as well as Antenatus might be Heir of a Child 
born at the end of ſeven Months, fo a Poſtnatus 
actually born after forty Weeks; and they held, 
a Child may be legitimate, though it be born 
the laſt Day of the tenth Month after the Con- 


res, not Lunares, Godb, 281, 1 Roll. 356. 2 Cro. 
F71. Alſop and Stacy. | 

I ſhall only cite two Caſes more on this Wrie 

of Ventre inſpiciendo; one was in the Caſe of a 

It Widow, and the other in the Caſe of a Feme 

| Covert. 

uro inſßiei- One was in the time of Queen Elizabeth : Sir 

endo in caſe Francs Willougbby died ſeized of a great Eſtate 

of a Widow. of Inheritance, having five Daughters, leaving 

Dorothy his Wife, who at the time of his Death 

pretended herſelf to be with Child by Sir Fran. 

cis, Which if it were a Son, all the five Siſters 

would loſe the Inheritance deſcended to them. 

They prayed a Writ de Ventre inſpiciendo out of 

| Chancery, direfted to the Sheriff of London, 

that he ſhould cauſe the ſaid Dorothy to be 

viewed by twelve Knights, and to be fearch. 

ed by twelve Women in the preſence of the 

twelve Knights, and ad tract and. per ubera & ad 

ventrem inſpiciend, whether ſhe was with Child, 

and to certify the ſame into the Common Bench; 

and if ſhe were with Child, to certify for how 

long time in their Judgments, & quando ſit pari. 


i | 1 


ception, accounting the Months per menſes Sola- 


tura. 


Chap. III. De Ventre inſpiciends. 


tura, Whereupon the Sheriff accordingly cau- 
ſed her to be ſearched, and returned, that ſhe 
was twenry Weeks gone with Child, and that 
within twenty Weeks fuit paritura. Whereupon 
another Writ iſſued out of the Common Bench, 
commanding the Sheriff to keep her ſaſely in 
ſuch an Houſe, and that every Day he would 
cauſe her to be viewed by ſome of the Women 
named in the Writ (ten 8 therein) 
and ſome to be preſent at the Delivery, and to 
view the Birth whether it were Male or Female; 
and the Sheriff returned, that ſuch a Day ſhe 
was delivered of a Daughter. 


The other was in the time of King Famer Is caſe of 
the Firſt, and it was one Thecar's Caſe; and Mie. 


the like Circumſtances and Proceedings were in 
this Caſe, Paſch. 22 Fac. 1. with this difference. 
The Lady Willoughby's Cale was in the Caſe of 
a Widow, but this was in the Caſe of a Feme 
Covert, who was married within a Week after 
the Death of her firſt Husband, who is ſuppoſed 
to get the Child; for here ſhe was a Feme Co. 
vert, and ought to cohabit with her Husband. 
They did not take ſuch a courſe as in the Lady 


IWillougbby's Caſe, of taking her into the Sheriff's 


Cuſtody, but left her with her Husband, he en- 
tering into a Recognizance, that ſhe ſhould not 
remove frum the Houſe wherein they inhabited, 
and that one or two of the Women might ſee 
her every Day, and two or three be preſent at 
her Travail; for it was ſuid, that this Iſſue might 
well be ſaid to be the Child of the firſt Husband, 
and ſhould inherit the Land. And after this 
courſe obſerved, ſhe was delivered of a Female 
Child, who was afterwards by Inquiſition on 


Office, ſouyd to be the Dahugter and Heir y 
; the 


15, 
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16 Of Baſtardy. Chap. III. 
the firſt Husband, Cro. Fac. 635, and Li, Rep. 

| I77. Thecar's Caſe, Winch p. 71. | | 
In what Coſe Note, It is ſaid in 1 It. fol. 8. 4. If a Man 
the Child may hath a Wife and dieth, and in a very ſhort time 
chooſe" his own after the Wite marrieth again, and within nine 
— Months hath a Child, ſo that it may be the 
Child of the one or the other, that in this caſe 

the Child may choole his Father, Quære, hac 

Caſu Filiatio non poteſt probari, | | 


IV ho ſhall be ſaid to be a B iſtard or wt. 
| In reſpe& of the Months or Weeks after the 


[| | Deceaſe of the Husband, Vide ſub Titulo de Vent re 
A inſpiciendo more fully. | J 

1 By our Common Law we term them all Ba- 
5 ſtards which are born out of lawful Marriage. 

| If the Husband be within the four Seas (viz } 
Wi within the Juriſdiction of the King of England, 


Wo if the Wife hath Iſſue, no Proof is to be admic- 
5 mitted to prove that Child a Baſtard (for in that 
g Caſe Hliatio yon poteſt probari) unleſs the Huſ- 
| band hath an apparent Impoſſibility oſ Procrea- 

v tion, as if the Husband be but eight Years old, 
1 c. But if Iſſue be born within a Month or 
Day after Marriage between Parties of lawful 

Age, the Child is legitimate. 
If the Husband be caſtrate, ſo that it is appa- 

1 rent he cannot in any poſſibility get Iſſue, if hs 

14 Wife hath Iſſue divers Years after, this ſhall be 

a Baſtard, although he be begotten within Mar- 


mate: In the Srar-Chamber, 14 Fac. Done and 
Egerton verſus Hinton and Starkey, by the Lord 
Chancellor and Montague, but Hobart contra. 


1 


riage, becauſe it is apparent that it is not legiti. 


* 
1 
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If a Woman be big with Child by 4. aad af- 
ter A. marries her, and the Iſſue is born within 
the Eſpouſals, this is a Mulier and not a Baſtard. 
(Mulier in our Law ſignifies Vor, & fic filius na. 
tus vel filia nata ex juſta uxore appellatur in legibus 
Angliz filius mulieratus vel filia mulierata.) 
So if a Wiſe be big with Child by one, and 
after another marries her, and after the lſſue is 
born, (though but three Days after) this is a 
Mulier and no Baſtard, becauſe born within the 
Eſpouſals. in nal 4 695 
If a Feme Covert hath Iſſue in Advowtry, yet 
if the Husband be able to beget a Child, and 
he is within the four. Seas, it is not a Baſtard. 
Egerion's, Caſe. So it is if a Woman elope, and 
live in Advoutry with another, but then the 
Husband muſt be within the four Seas, ſo as by 
Intendment he may come to his Wife. | 

The Rule that a Perſon ſhall not be baſtar- One may be 
diz d after his Death, is meant only in the Caſe r. Be- 


of Baſtard Eigne and Mulier puiſne ; i. e. ſuch 2% — his 


Baſtard as is born before the Marriage of his Fa- : 


ther and Mother who marry afterwards : But 
the Reaſon why the Spiritual Court cannot 
give Sentence to annul a Marriage after the 

eath of the Parties, is, becauſe the Sentence is 
given only pro ſalute Anime, and then it is too 
late: But the Temporal Courts may take Co- 
nuſance of this Matter at any time aſterwards; 
as appears by the Caſe of Pride againſt the Earls 
of Bath and Montague. 8 alkeld*s Reports, 120. 

If one be beyond Sea during the whole time Child begorren 
of his Wife's going with Child, that Child is a % the Herr 
Baſtard, Salkeld's Reports, 122, Ly ap 
Where a Child is begotten after a Divorce 2% zer 
Menſa & thoro, the Child is a Baſtard, unleſs afier Dives 

C there s Boftard. 


a8 . Of. Baſtardy. Chap. III. 
unleſs there be Proof of the Parties coming to- 
gether ; for it ſhall not be preſumed : But it is 
otherwiſe upon voluntary Separation. Salk, 
Rep. 123. . 

Thc Spiritus One married his firſt Wife's Siſter, and was 
Court cannot proſecuted in the Spiritual Court for an ince- 
fer id of. Ituous Marriage; and pending the Suit, the 
1 of ſecond Wile alſo died: And Sentence was -af 
either Party, terwards given, declaring the Marriage to be 
void. Hereupon a Prohibition was-pray'd and 
granted ; for the Conſequence of this Proceed- 
ing is to-baſtardize the Iſſue, which cannot be 
in the. Spiritual Court aſter the Death of either 
of the Parents. But it was held, that the ſurvi- 
ving Party might be puniſh'd for Inceſt. 5 Mad. 
Rep. 182. i ee 
Baſtardy. 
In what Court to he proved. 


If a Suit to prove a Baſtardy and Legitimacy 
be firft commenced in the Eccleſiaſtical Court, 
before any Queſtion be maved of ſuch Matter 
in the Temporal Court of the King, a Prohibi- 
tion lies to reſtrain ſuch Suit; and if it be ac- 
companie1 with Practice and Fraud, this 'is a 


Miſdemeanour puniſhable in the Chancery. And 


the Reaſon why the Eccleſiaſtical Judge cannot 
enquire of Legitimacy or Baſtardy before he hath 


received Direction or Commandment out of the 


Temporal Court of the King is, becauſe the 


3 


rite, 


Coutt Chriſtian never had Power to intermed- 
dle with Temporal Inheritances directe or indi- 


It 
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Clap. III. Oy Baſtard. 

It hath been reſolved, that where the Queſti- 
on of Baſtardy or Legitimacy hath been moved 
in the King's Temporal Courts, and Iſſue upon 
it be joined there, then it may be tranſmitted 
to the Eccleſiaſtical Court by the King's Writ, 
to be examined and tried there; and upon this, 
the Biſhop ought to make a Certificate to the 
King's Court; which Certificate being made in 
due manner in Law gives ſuch Credit to it, 
55 all the World ſhall be eſtopped and bound 

y it. . 155 14 v1 1: 41.55? 3 

But in an Action on the Caſe for calling one 
Baſtard, the Deſendant juſtified that he was a 
Baſtard and it was awarded that this ſhould be 
tried per pais, and not by the Ordinary. Hob. 


179. IN 2 N | | 
| General Baſtardy ought to be tried by the Geyeralnaftar. 
| Biſhop, and not per Pais. 18 Ed. 4. 3. 4. Speci- dy where t- 

al Baſtardy per Pais, When the Iſſue is joined 2% 


* 


upon Baſtardy, before it ſhall be awarded to the 
Ordinary to be tried, Proclamation ſhall be 


Special where, 


made of it in the ſame Court, and after the If. 


ſue ſhall be 'certified into Chancery, where Pro- 
elamation ſhall be made once a h for three 
Months,” and after the Chancellor ſhall certify 
this to: the Court where the Plea is depending; 
andaſter it ſhall be proclaimed again in the ſame 
Court; Fhat all thoſe whom this Plea doth con- 
cern ſhall go to the Ordinary to make their Al- 
legations, 10 H. 6. c. 11. AL MY 
If the Wife of a Man who hath be*t-beyond 
Sea by ſo long time before the Birth of the Iſſue 


which the Wiſe hach in bis Abſence, that the 


Iſſue cannot be his Iſſue; this is a Baſtard, Hill 
14 Fac. 1. in Camera Stellata, Done & Egerton. 
76.1 130 a | 33 
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| If a Man having a Wiſe uke another wie, 
and hath Iſſue by her, living the firſt Wife, this 
_— is a Baſtard, for the ſecond Marriage bs void. 

0. 44. Kenn's Ca 

i. a Man marry his Couſin within the Depiees, 
the Iſſue between them is no Baſtard until a Di- 
vorce ; for the Marriage is not void. 19 H 6, 
34 b. So it is if the Brother —— his Siſter. 

If a Man hath Iſſue by 4. and afterwards 
intermarry with her, yet the iſſue is Baſtard by 
our Law, but a Mulier by the Civil Law. 

An Ideot a nativitate, may conſent to Mar- 
riage, and his Iſſue ſhall be legitimate. Trin 3 
Fac. Stile and Wef, B. R. 


Baſtard by our Lew, and Mutier y te Cj Lew 


If 4. hath Iſſue by B. and after: they inter- 


marry, yet the Iſſue is a Baſtard by our Law, | 


but a Melier by the Civil Law. 11 H. 4. 84. 
By the Conſtitutions of the Pope, :a Baddard 
born before the Eſpouſals of the ſame. Parents, 
who after intermarry, is legitimate : Yet it ap- 
pears by the Statute of Aercon, cap. 9. the _ 
refuſed to accept ſuch Law in this Realm, 


anſwered to the Motion of it in Parliament, 


Nolumus Leges Anglie mutari. 0 

If the Parents are divorcet! cauſs cooſanguinits- 
tu, they not having Notice of this at the Mar- 
riage, the Iſſues had before are Baſtards by our 
Law, and Mvli-rs by the Civil Law. 

If a Man had Iſſue by a Woman, and dfrer 


marcy the ſame Woman, the Iſſue by our Law 


is a Baſtard, and by the Spiritual Law a MAulier. 


Baſtard 
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Baſtard by the Spiritual Lew, ond Mulier by our 


If a Man marry a Woman big with Child by 
another, and within three Days after ſhe is de- 


livered, in our Law this is a Malier, and in the 


Spiritual Law a Baſtard. 


If a Woman elope and hath Iffue in Avowtry, 


the Iſſue is a Malier in our Law, and by the 
Spiritual Law a Baſtard. 43 E. 3. 19, 20. 

But if a Man who hath one Wife takes ano. 
ther, and hath Iſſue by her, this Iſſue is a Ba- 
ſtard by both Laws; for the ſecond Marriage is 


void. 
DIVORCE. 
What Divorce ſhall baſtardize the Iflue. ide 
| | Ti. Divorce. 


| Az what time the Divorce being made hall 
; baſtardize the Iſſue. Vide Tit. Divorce. 


Feo oye que il fuit agree que fi un ad iſſue ba- 
ſftard + 0 ga feme & aries eme marrie 
un auter, & le Baron moruſt depuis la dit Feme mar- 

4 luy per que el ad le baſtard & ad iſſue auter 
for 222 le Baron moruſt, que fi en ceo caſe 
le baſtard enter en les terres de queux ſon pere 
moruft ſeiſe & ad Iſſue & moruſt, que ceo neſt 
tie deſcent que harrera le Mulier a claymer les dits 


terres, car le maxime tient lieu ou le marriage eft 
proſecut & nemy ou un marriage mean oveſque un 


eftranger, Ex Menuſcrip. Mii. Brownloe. 


C 3 Baſtardy | 
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Of Baſtardy, 


Chap. III. 


General Baſtardy, or unq; accouple en Loyal Ma- 
trimony, is triable by the Biſhop's Certificate; 
but ſpecial Baſtardy, as whether one was born 
or begotten beſore the Eſpouſals; or whether a 
Woman be a Man's Wife, or not; or whether 
ſhe were married to another before; theſe Mat- 
ters being ſpecially alledged and put in iſſue, it 
_ be tried per Pau. Hard. 2. 63. Aſbfield's 

"A , / l WE RESYTYL 7 0 J 
I Baſtardy be pleaded in one, for that he 
was born of a ſecond Wife, living the firſt, this 
ſhall be tried per Pais; for the Marriage is void. 
38 Af. 24. adjudged. 

If Iſſue be, whether a Baſtard or a Mulier, it 
ſhall be tried by the Ordinary. 

But if the Iſſue be, whether a Baſtard, or born 


within the Eſpouſals, it ſhall be tried per Pais 


7 H. 4. 8. . 
So if the Iſſue be, whether born before Mar- 


riage, it ſhall be tried per Pais, for this lies well 


in the Conuſance of the Country. 11 H. 4. 84. 
In an Iſſue againſt an Infant, if Baſtardy be 
pleaded in the Infant, this ſhall not be tried by 
the Ordinary, but per Pais; becauſe the Infant is 
not compellable to take Iſſue upon it; for then 
he would loſe the Advantage of the Inquiry of 


Circumſtances, and fo no Iſſue ſhall be joined 


upon this; and if Iſſue be not joined between 
405 Parties, the Ordinary ſhall not try it. 30 
4 1 >» 7 — FI 3 , * 


| 45. 27 1 | 
.- if Baſtardy be pleaded in Abatement of the 


Writ, and the other faith he is a Mulier, this 
{hall be tryed per Pais, becaule it is not peremp- 
Rr 4: 

53 Who 
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Who only may write to the Biſmp to certify Baſtard. 


Note, None but the King's Courts of Record, 
as the Court of King's Bench, Common Bench, 
Juſtices of Gaol.delivery, and ſuch like, may 
write to the Biſhop to certify Baſtardy, Muli. 
erty, Loyalty of Matrimony, and ſuch like Ec- 


cleſiaſtical Matters; for ic is a Rule in Law, 


That none but the King can write to a Biſhop to 
certify ; and therefore no inferior Court, as Lon- 
don, Norwich, York, can write to the Biſhop; 
therefore in ſuch Caſes the Plea ouzhe to be re- 
moved in Banco, and this Court ought to write 
to the Biſhop, and after to remand it again. 
1 Inſt. 134. 

In Aſſize, if the Tenant faith, that A. the Fa. 
ther of the Plaintiff, took B. to Wiſe, and had 
Iſſue the Plaintiff, and after they were divorced, 
and fo the Plaintiff a Baſtard ; to which the 
Plaintiff faith, that he is a Aulier; upon which 
a Writ is directed to the Biſhop, who certi- 


fies, that the Plaintiff was born in /oyal Matri. 


mony, without fully certifying that he is fully a 
Mulier; and although the Tenant had acknow. 


ledged in his Plea, that there was a Marriage, 


and that the Plaintiff was born in it; yet becauſe 

if there were a Divorce, then this was not a law. 

ful Marriage, the Certificate aforeſaid is good, 

which certifies that he was born in lawful Mar- 

riage. 43. Aff. 43. | 

2 Iſſue of Baſtard or not, if the Ordinary 
that the Plaintiff was a Mulier prout per 


cert 
. Inquiſtcionen invenit; this is good without certi- 


fying generally Legitimus. 3 H. 6. Baſtardy 2. 

2 If a Writ iſſues to the Biſhop to certify if F S. 
be a Baſtard, if he make a Certificate, yet it he 
C 4 dises 


4 
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a Deſcent to his Iſſue, 


Of Beſtardy. Chap. III. 
does not remand the Writ which comes to him 
to warrant the Certificate, it is not good. 41 A,. 
29. adjudged. | 

If a Writ iſſue to the Archbiſhop, Gardein of 
the Spiritualities ſede vacame of the Biſhoprick of 
Coventry and Lichfield, to certify whether 4. was 
ever accouple en loyal, &c. and he returns, that Dr, 
Babington his Commiſſary of Coventry and Lich- 
field, had enquired, & c. this is not a good Return, 
becauſe delegata poteſtas non poteſt delegari; but the 
Return ought to have been in the Name of the 
Archbiſhop himſelf. Trin 7 Fac. Foliam's Cale. 

If between Strangers another betried a Baſtard 
per Pais, this ſhall not bind him that is fo tried, 
becauſe he is a Stranger to the Trial, and canr 
not have an Attaint. Dact. and Stud. 68. b. 

If a Man be certified a Baſtard by the Ordina- 
ry in an Action perſonal, he ſhall be bound per- 
petually, as well as in Actions real. 19 H.6, 18. 6. 

If the Defendant be certified a Baſtard by the 


Ordinary, yet the Certificate aſter ſhall loſe its 


force, if the Plaintiff be afterwards nonſuited, 
for then the Certificate is not of Record. 18 Ed. 


3.34. 
Of Baſtard eigne and Mulier puiſne in caſe of 


Dieſcents. 


A Man ſeized of Lands in Fee, and hath Iſſue 
Baſtard eigne and Mulier puiſne, and dies; if the 
Baſtard enters, and the Mulier dies, his Wife pri- 
viment enſeint with a Son, and the Baſtard hath 
Iſſue and dies ſeiſed, the Son is born, his Right 
is bound for ever; but if the Baſtard dies ſeiſed, 
his Wife enſeint with a Son, the Mulier enters, the 


Son is born, the Iſſue of the Baſtard is barred ; 


for there muſt be not only a dying ſeized, but 


Note, 


— 
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Chap. III. Of Baſtardy. 
Note, That the Cale of Baftard eigne and 
lier puiſne, differ from the common Caſes of 
Deſcents and Bars; for Deſcents do only toll the 
Entry of him that Right hath, but leaveth him 
to his Action: But now if a Man ſeized of Lands 
in Fee hath Iſſue two Sons, Baſtard eigne 
and Aulier puiſne, and the Father dies, the Ba- 
ſtard enters, claiming as Heir to his Father, and 
occupieth the Land all his Lite, without any En- 
try made upon him by the Mulier, and the Ba- 
ſtard hath Iſſue, and dies ſeized, and the Land 
deſcends to his Iſſue, who entereth; in this 
Caſe the Mulier is barred for ever, both of his 


Entry and of his Action; for the Iſſue of the... 


Baſtard is become in Judgment of Law as law- 
ful Heir: For it is the ancient Law, Fuſturm non 


eſt aliquem poſt mortem facere Baſtardum, qui toto 


tempore vita ſuæ pro legitimo babebatur. 1 Inſt, 
224. 8 Co. Lechford's Caſe. 


How Eſtates may be limited to @ Baſtard by a 


reputed Name or not. 


Il a Remainder is limited to J. S. Son of W. 


S. although he be a meer Baſtard, and no Mu- 
lier by the Spiritual Law, yet if he be reputed 


3 for his Son, it's a good Remainder : But if an 


Eſtate for Life be made, the Remainder to the 
Iſſue of the Body of J. S. or of him begotten on 
the Body of A. S. if he hath afterwards a legiti- 
mate Iſſue, yet this Iſſue ſhall never take this Re- 
mainder, becauſe he cannot have the Reputati- 
on of Iſſue beſore his Birth. 1 I». 3. b. 

If 4. makes a Feoffment in Fee to the Uſe of 
himſelf for Life, the Remainder to the Iſſue male 
of one Mary Lid of her Body begotten by A. 
the Feoffor, whether he be lawfully begotten 

155 or 


\ 


Of Baſtardy. Chap. III 
or not, fo that he be the reputed Son of A. it is 
ſufficient for him to intitle himſelf, to ſay, that 
he is the Son of the faid 4. begotten on the 
Body of the ſaid Mary Lloyd, and that he is fo 
reputed in the common Reputation of the Coun- 
try, although he was not born nor in eſſe at the 
time of the Remainder granted : And although 
there are lawſul Iſſues between them which are 
pwiſne to the Baſtard ; for the Perſon who is to 
take, is certainly deſcribed ; for the Baſtard of 
a Woman is certainly known to be her Iſſue ; 


and this is limited to the eldeſt Iſſue- Mich. 38 


& 39 Elix. Blodwel and Edwards. 

But though a Baſtard be a reputed Son, yet 
he is not ſuch a Son in conſideration whereof 
an Uſe can be raiſed, becauſe in Judgment of 
Law he is nullius Filius. 1 Inſt, 123. a. 

Buy a Deviſe of all his Goods to his Children, 
2 Baſtard eigne ſhall take a Portion. Moor f. 10. 


Note, An Englifh Merchant living beyond Sea 
hath Iſſue a Son by a Woman of that Country, 
who is an Alien; although by the Civil Law 
Partus ſequitur ventrem, yet it is not ſo in our 
Law, for the Child ſhall be of the Father's con- 
dition; for the Woman was ſub poteſtate wiri, 
eafi under the Allegiance of our King. 


i 
t 
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Chap. IV. Of the Queen Confort, &c. 


How the Queen is an exempt Perſon from the King 
in our Law. She is not to find Sureties, nor 
to be amerced, She is to be ſued by a Præ- 
cipe, not .by Petition, She may inform by ber 
Attorney in Chancery. Queen-Conſort or Queen- 

| Dowager in cafe of Treaſon, how to be tried. 

* The Penalty * any to marry the Queen-Dowa. 
ger without the King®s Licence. She is not reſtrained 

5 the Statute of 1 H. 4- 6. 6. She and ber 

"4 Tenants not to pay Toll. | 


Hough the Queen be a Feme covert and a 
Subject, yet hath ſhe a Prerogative as ſhe is 
the King's Wife. | 
The Wife of the King of England is an ex- 
empt Perfon from the King, and is capable of 
Lands or Tenementsof the Giſt of the King, &c. 
and may fue and be ſued without the King as 3 
Feme ſole. | 
That the Queen as Feme ſole may give and 
take ſolely without the King, appeareth by an 
ancient Charter long betore the Conqueſt. 


] Ethelſwith Queen of the Mercians with 

„ Confent of my Eldermen will give by 

** Grant to Cawolf my moſt faithful Ser- 

** vant a certain Piece of Land, being part 

of my peculiar Power, Oc. that he 

* may have and poſſeſs at his Pleaſure a 
long as he lives; and after his End an 


Limit of his Days he may leave it to 


* whomfoever he will for everlaſting 
8 Power 
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ce Power and perpetual Inheritance. And 
ce we charge all ſecular Powers in the 
© Name of God the Father, Son and Holy 
© Ghoſt, to obſerve the aforeſaid inviolably. 
© Theſe Witneſſes fabſcribing and con- 
* ſenting thereunto, I Erbeldred King of the 
« We Saxons, and Burgbred King of the 


„ Mercians. 1 of 


When the Queen ſueth any Writ the Writ 
ſhall not ſay, if the Queen of England ſhall fe. 
cure the”, &c. for ſhe ought not to find Sure- 
ties, as a common Perſon ought to do; for ſhe 
ſhall not be amerced. Vide Fitz. B. de parco frafto. 

A Protection may be allowed againſt the 
Queen, but not againſt the King; neither ſhall 
the Queen be ſued by a Petition, but by a Præ. 
cipe, 


the Chancery by Engliſh Bill to have a Decree 


made in the Court of the Queen confirmed ; | 


for though the Queen be a Subject, yet hath 
mo Prerogative with the King as ſhe is his 
ne. f | 
Queen-Conſort or Queen. Dowager in caſe 
of Treaſon ſhall be tried per pares, as Queen 
Anne, Wife of King Henry the 8th, was, Paſcb. 
22 H. 8. in the Tower of London before the Duke 


of Norfolk, then Higb- Steward. bg 


The Queen may inform by her Attorney in | 


Plenarty by fix Months againſt the Queen is 


a good Plea, albeit ſhe claims the Adyowſon by 
the King's Indowment. 2 Inf. 361. 

At a Parliament held 6 H. 6. It is enacted, 
That no Man ſhall contract or marry himſelf 


to any Queen of England without a ſpecial Li- 
cence or Aſſent of the King, on pain to loſe all 


his Goods and Lands. 2 Inſt. 18. * 
. "I 


Chap: IV. by end Deen Dowager, 
If a Queen · Dowager marry any of the Nobi- 


the ty, or under that Degree, yet loſeth not ſhe 
oly her Dignity ; as Katharine.Queen Dowager of 
bly. T4 rw, married Owen ap Meredith ap Theodore, 
On- 


Eſquire, and 12 by the Name of Katharine 
the Queen of En maintained an Action De- 
the tinue againſt The Biſhop of Carlifle. 2 lit 5 
The Queen ſhall find no Pledges, for te ſhall 
not be amerced. 
'rie | The Queen is not reſtrained by the Statute 
ſe. of 1 H. — 8 6. concerning Grants by the King, 


1 In 

8 the Cale of a Quare Impedit brought by 
he, Plenarty is no Plea, Quere. : 

The Queen ſhall pay no Toll. | 

If the Queen's Tenant alien any Part of the 
Tenancy to one, and another Part to another, 


the Queen may diftrain any one part for the 
in whole, as the King may do; but other Lords 
fee ſhall diſtrain pro rats. 63 
ah, N — — : 
his un LAY CHAP. V. | f 
Lenin z of a Feme covert. 
_ 3 No Mortuary to be paid at ber Death, She is not 
= | within the * Ti W. 2. Cap. 25. What Con- 
* | ditions in Law bind the 2 e, or not. She 
os” may not be a Bar wing b þ te Cuſtom be to 
1 ele 5 Houſes.” Lapſe —_ ber. 
, 1 Looks not to be accounted fer not 
y mry or Claim to avoid 2 What Privi- 


all bave in Suits on 
. 
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Privileges of a Feme Covert Chap. V. 


and live in an Houſe for a Year ſole with the 


Government of a Family, and after dies, ſhe 
ſhall pay a Mortuary, Linwood f. 7. This was 


ordained by the Conſtitution of Simon Lang ban. 


The Statute of V. 2. cap. 25. a Feme covert 
and Infant are not within this Statute to have 
corporal Impriſonment by Puniſhment by their 


Plea, by vouching a Record, and failing of it, 


2 Inft, 414. 


or not. 


Ts What Conditions in Lau ſhall bind 4 Feme covert 


I Conditions in Law founded upon Skill and 
Confidence, as Offices of Parkſhip or Steward- 
ſhip in Fee, Cc. deſcend to a Feme covert, if 
the Condition in Law annexed to them be bro- 
ken, this (hall bar her for ever: But if Feme 
covert be Leſſee pur vie, or Tenant in, Dower, 
and her Husband makes a Feoffment in Fee, 
and the Leſſor enters for the Forfeiture, as he 


may, -yet-the--Feme-aſter-her-Husband's Death 


may enter; for this is a Condition in Law with. 
out any Skill or Confidence, angexed, to the E- 
ſtate. 8 Co. 44. Wittingbani's Caſe. 5 
Women in Priſon by reaſon of their Preghan- 
cy have been releaſed upon Bail. Cro. Tac. 356. 
She is puniſhable upon a Mabef dtorihhi ix 
Parcis; Hob, 95, G p 9 OO 
She is impriſonable for force. Hob. 97. 
She is puniſhable within the Statute of 10 


Elis. ſor hearing Maſs, and within 23 EI. for 
rn 


not coming to Church. 


r 6 


A Woman (tho' the. Cuſtom be to ele bs: 


Houſes) may not be a Conſtable. Cro. Car. 


388. Prouſe's Caſe. . 


But Lapſe fhall incur againſt a Feme cove, 
if ſhe doth not preſent within ſix TO _ 
8 egu- 


. Chap! V. Privileges of 4 Feme Covert. 
-' Regularly no Laches ſhall be accounted to 
"Infants or Feme coverts for not Entry or Claim 


to avoid Deſcents ; yet Laches ſhall be accounted 


to them for Non-performance of a Condition 


annexed to the Eſtate of the Land; for if a 


Feme be enfeoffed either before or after Marri- 


age, reſerving a Rent, and for default of Pay- 


ment a Re-entry, in this Caſe the Laches of 
the Husband ſhall diſherit the Wife for ever. 


I Inſt. 246, b. | | 
Privileges in Suits, 


If the Husband have Privilege in Charcery it 
ſhall not ſerve for his Wife. P. C. Clerk of the 
Crown in Chancery and his Wife, as Executrix to 
her firſt Husband, were impleaded in Banco; he 
brought a Writ of Privilege for himſelf and his 


Wife, C. von allocatur, but ſhe is not 'implead- 


able there, nor her Attendance requiſite, 


What Privileges the Wife ſhall have by reaſon of ber 
Huthand' Privilege in Actions. 


L. brought Debt againſt Sir Simon Fanſbaw 
and his Wife, as Executrix of another, and ſued 
to the Exigent, and at the Return of the Exigent 
the Defendant, Sir Simon, came into the Court 
voluntarily and prayed his Privilege, becauſe 
he was an Officer of the Excbequer; & per Curi- 
am: The Deſendant ſhall not have his Privilege, 
becauſe the Action was brought againſt him and 
his Wife en auter droit. Rolle in his Argument 
of this Caſe took theſe Differences, 


1. Where the Defendants are coming to make Diverſities. 


their Appearance and are arreſted, as in 22 H. 
| | *". 6,20; 
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Privileges of a Feme covert. Chap v. 
g. 20. and where they are ſued in one Court 
and the Husband demands his Privilege becauſe 


he is an Officer in another, as in this Caſe, 


2. Where he is Defendant, and where he 
is Plaintiff. 283 off] 

3. Where he is ſued in his own Right, and 
where in the Right of another, as in this Caſe. 
In the firſt of theſe Differences he ſhall have his 
Privilege, in the later not. Quere, If the De. 
fendant had not ſurceaſed his time in this Caſe, 
becauſe he demands his Privilege at the Exigent 


and not before? Marab, Rep. 149. Leven and 


Sir Simon Fanſhaw's Caſe.” | 
T. P. a Clerk in Chancery, 'marry'd a Feme, 
who was Executrix to her Husband, Debt was 


brought againſt them in C. B. T. P. brings a 


Wrie of Privilege to have the Action removed 
into Chancery; the Writ was diſallowed by the 
Court, and the Defendant ruled to anſwer over, 
becauſe the Wife was joined in the Action with | 
the Husband ; «liter, where the Wife comes in 
Aid of her Husband to follow the Suit. Godb. p. 
10% Dyer 377. Pole's Caſe. 4 

If the Husband be ſolely impleaded in Banco, 
and he comes with his Wiſe to the Court to de- 


fend the Suit, and both are arreſted, there they 


ſhall have Privilege. 


CHAP. 


Chap. VI. 
CHAP. VI. 


Who fhall be ſaid to be Baron and Feme, of in 
what Caſes Marriage ſhall be ſaid to be valid 
or not. 1. In reſpect of Age: Of tle time 
Agreement or Diſagreement to the Marriage: 
What ſhall amount to ſuch Agreement or Diſa. 
greement. 2. In reſpect of Affinity or Conſan. 
guinity. What Marriages are within the J. evi- 
tical Degrees no not; with ſeveral Modern Caſet 
of PrecontratFs. ; 


2 IP 

J onlanguinity. 

In reſpect 1 . 7 
Profeſſion. 


t. A GE. In former Times the Marriage of a 
Ward made a conſiderable Title in our 
Books. I remember Bracton lib. 2. F. 88. ſaith, 


A Woman being Heir fine diſpofitione &. aſſenſu 


Dominorum bæreditatem habens maritari non poteſt ; 
but now the Law is altered, and therefore I ſhall 
not trouble the Reader with it, only let me ob- 
ſerve that in caſe the Lord diſparaged the Ward 
in Marriage under fourteen, that then he loſt the 
Wardſhip. Now there were four Cauſes of 
Diſparagement then look'd upon. 

1. Propter vitium Animi, as Ideot. 

2. Propter vitium Sanguinis, as 1. A Villenſic, 


2. A Burgenſis, i. e. a Mechanick, Haberdaſher, 


Draper, &c. 3. The Son or Daughter of a Per- 
fon attainted of Treaſon or Felony, albeit pardon 


ed, for the Blood is corrupted. 4. A Baſtard; 


5. An Alien or Child of an Alien. 
3. Propter vitium Corporis, as 1. De membris, 
having one Hand, one _ one Eye, Cc. 2. A 


/ 


De- 
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34 Who ſhall be deem cd Chap. VI. 
Deformity, as, to ſquint, be lame, crooked, &e. 
3. Privation, as blind, deaf, dumb, Cc. 4. Hor- 
rible Diſeaſes, as Leproſy, Palſie, Cc. 5. Natural 
Impotency to have Children. 6. Deflowered. 
4. Propter j acturam Privilegii; as to marry 
the Heir to a Widow, whereby he ſhould, by 
Reaſon of the Bigamy have loſt the Benefit of 
his Clergy ; but that Bigamy is ouſted by the Sta- 
tute of x Ed. 6. cap. 12. 


The time of the Agreement or Diſagreement to the 
Marriage, when they marry infra annos nubiles. 


The Time of Agreement or Diſagreement for 
the Woman is at twelve or after; and for the 
z | Man at fourteen or after, and there needs be g 
1 | no new Marriage if they ſo agree; but diſagree Ct 
15 5 they cannot before the ſaid Ages; but then they de 
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11 may diſagree and marry themſelves to others with- Mi 
wt out any Divorce; and if once they give Conſent, in 
they can never diſagree after. 1 Inf. 79. 2 Co. 16. got 

If a Man at fourteen marry a Woman at the oth 

Age of ten, at her Age of twelve he may difa- fre 

gree, as well as ſhe may, though he were of the 1 


# Age of Conſent ; becauſe in Contracts of Ma- Wi 
1 trimony both muſt be bound, or equal Election the) 


of Diſagreement given to both: So it is e con. Hu: 
verſo, if the Woman be of the Age of Con-. cum 
ſent, and the Man under. 5 Flet 


1 If a Man marry a Woman, who is within mal 
= the Age of twelve Years, and aſter the Wife diſa- be a 
10 grees to the Marriage within the Age of after 
twelve Years alſoz and aſter the Age of II 
of twelve Years marries with another; now the they 
firſt Marriage is abſolutely defeated, fo that he tiage 
What amounts may take another Wife; for although the Diſ- 5 
te Diſagreo- agreement within the Age of Conſent was not Deſe 
" ſufficient, yet the taking another Husband after in fu 
the Age of Conſent affirms the Diſagteement, 4d n 
| and 


Chap. VI. Baron and Feme. &c. 


and ſo the Marriage is void ab initio, as it was 
adjudged in Babington's Caſe, But if a Man mar- 
ry a Woman within the Age of twelve Years, 
and after the Wile at eleven Years of Age diſ- 
agrees to the Marriage, and after the Husband 
takes another Wife and had Iſſue by her, this 
is a Baſtard; for the firſt continues notwith- 
ſtanding the Diſagreement of the Woman ; for 
ſhe may not diſagree within the Age of twelve 
Years, and ſo her Diſagreement was void. x Roll. 


Abr. 341. 


A Feme marries with J. S. and within the 


Age of twelve Years diſagrees and marries with 
another, the ſecond Marriage reſolved to be 
good; for the Church providing againſt the 
Change of Luſt prohibits Divorces ; but here un- 
der the Age of twelve Years is not any ſuch 
Miſchief. Per Noy, Baniſter's Cale cited Dyer 1. 
in Margine. And by him Marriage by Durefs is 
good, againſt the Opinion of Frowick, Palmer 52. 


otherwiſe by ſuch Allegations Divorces would be 


frequent to fatisfie the Luſts of Men. 

Ia Man within the Age of fourteen takes a 
Wife of twelve, or more, this is a Marriage, and 
they are Baron and Feme de facto; ſo that the 
Husband may have Treſpaſs de muliere abducta 
cum bonjs viri. Trin. 12 fac. B. R. Bradſhaw and 
Fletcher. And if the Man come to fourteen, and 
make any Continuance of the Action, this ſhall 
be a good Agreement to the Marriage, fo as it 
aſter wards ſhall not be defeated. 

If Diſagreement be before the Ordinary, then 
they can never after agtee to make it a good Mar-. 
riage, though within the Age of Conſent. Quere. 

ebt on Obligation by Baron and Feme ; the 
Defendant pleads che Wife had another Husband 
in full Life. The Plaintiff replies, that the Feme 
ad annos nubiles diſagreed. The Defendant de- 
+ murs, 
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Who ſhall be deewd4 Chap. VI. 
murs. The Queſtion was, If he ought to agree 
or diſagree before annos nubiles ? Per Popham, If 
ſhe marry another Husband infra anno. nubiles 
this ſhall be a Diſagreement. But it was adjudg- 
ed pro Quer. becauſe Cohabitation was with the 
ſecond Husband all the time after the Years of 
Conſent. Moore 575. Warner & ſa Feme againſt 
Babington. | 

t was a Queſtion, if the Death of the Baron 
before the Years of Conſent of the Wife doth de. 
feat the Marriage ab initio, as Diſagreement 
ſhall do, or had diſſolved it without Diſaffir- 
mance? And per Curiam, It hath diſſolved and dil. 
affirmed it; for the Baron dying there is not a. 
ny Marriage, and Sponſalia may be before the 
Years of Aſſent, but not Matrimony. Moore 742. 
Sir Arthur George. 


7 


What Marriages are within Levitical Degrees or not. 


N the Statutes of 25 H. 8. c. 22. and 28 H.8. 

c. 7; the Degrees prohibited in the 18th of 
Leviticus are truly ſet down, and not only De- 
grees of Kindred and Conlanguinity, but De- 
grees of Affinity and Alliance are ſet down, and 
may be beſt illuſtrated and viewed in this Scheme. 


Of the Man's Part, 


Degrees of Conſanguinity prohibited, or a Man 
| may not marry 


his Father's Siſter. ] his 3 Mother's Siſter. 


his Siſter. 


h 
his Daughter. 


| 
the Daughter of his Son or Daughter. 


hi 
hi 


D 


he 


Baron and Feme, &c. 
Of the Woman's Part. 


Chap. VI. 


Degrees of Conſanguity, or a Woman | may not 
marry 


her Father's Brother. | her Father. | her Mother's 
Brother. 


© nl 
her Brother, 


l 
her Son. 


. 
the Son of her Daughter. 
On the Man's Part. t 


Degrees of Affinity prohibited, or a Man may not 
marry | 


his Uncle's Wife Fathers Wife. Father u Daughter. 
his Brother's Wife. his Siſter s Wife. 
his Son's Wiſe, or Wife's Daughter, 
the Daughter of his Wiſe! Son or Daughter. 
Os the Woman's Part. 


Degrees of Alliance prohibited, or a Woman may 
not marry 


her Aunt's Husband. her Mother's — 


her el! Husband. her Husband's 1 


her Daughter's Husband. 


li 
the Son of her Husband's Son or Daughter. 
D 3 The” 


37 


— — — Lʃi U..... — 


38 


Regula. 


the Statute of 32 H. 8. cap. 38. and a Conſulta- 


Who ſhall be deem'd Chap. VI. 


The Act of 13 . 8. provides for two things: 
The firſt was againſt the Diſſolution of Marriages 
conſummate with bodily Knowledge upon Pre- 
tence of Precontracts; the other by Reaſon of 


other Prohibitions to marry than God's Law re- 


quireth: But that Clauſe about Precontracts is 

repealed, 2 E. 6. c. 23. x Elix. c. 1. Stat. 15 H. 

8. c. 22. 18 H. 8. c. 7. cap. 16. 32 H. 8. cap. 38. 

are the Statutes which concern Marriage within 
Levitical Degrees. 6 

Marriages between Couſin- Germans and all 
Marriages onwards between Couſin- Germans are 
by the Statute of 32 H. 8. cap. 38. made lawful. 

All Marriages are lawful which are not pro- 
hibited within the Levitical Degrees. 

Harriſon married his Grandfather's Brother's 
Wife by the Mother's Side; this was held lawful 
by the Judges, Vaughan's Rep. Cc. Harriſon and 
Nunwel, where you may read excellent Learn- 
ing about the Common Law's Cognifance as to 
Marriages, and of the Conſtruction of the Le- 
vitical Degrees. Vide, 2 Ventris 9. | 


Quz eandem habent rationem propinquitatis cum 
eis que nominatim probibentur: And therefore 
though the Marriage of the Nephew cum amita 
& marertera is forbidden by the ſaid 18:5 Chap- 
ter of Leviticus, and yet the Marriage of the 
Uncle with the Niece is not by expreſs Words 
prohibited yet the ſame is prohibited. 

So Cro. Elix. 298. Mann's Cale. Mann had 
married his Wife's Siſter's Daughter, for which 
he was ſued before the High Commiſſioners 
for tho this was not expreſly forbidden by the 
Levitical Degrees, yet becauſe Degrees more 
remote are forbidden, they gave Sentence of 
Divorce; and he grounded his Prohibition on 


tion 


— 3 


Chap. VI. Baron and Feme, 8c. 


tion was granted, becauſe the Prohibition is not 
to be, if ic be within the Levitical Degrees and 
here ic was general, and theretore not good. 

In Siderfin p. 434. Mich. 21 Car, 2. B. R. Hey- 
ward and his Wife againſt Horn. 

It was moved for a Prohibition to the Spiritual 
Court, and the Suggeſtion was, that they pro- 
ceeded there to excommunicate the Plaintiffs, 
becauſe the Plaintiff H. had eſpouſed the other 
Plaintiff, who was his laſt Wiſe's Siſter's Daugh- 
ter, and it was granted. Vid. Moore 905. 2 Keilw. 

Fa 
3 de Fure Belli lib. 2. f. 137. ſect. 12, 13. 
diſtinguiſheth well that Lineal Parents are on- 
ly prohibited, not collateral aſcending or de- 
ſcending; and to this the Court inclined. 

The Plaintiff ſued one in the Eccleſiaſtical 
Court for marrying his Siſter's Daughter, and 
the Defendant prayed a Prohibition, becauſe 
out of the Levitical Degrees; but it was deni:d 
becauſe it is a Cauſe of Eccleſiaſtical Cog- 
nizance. Raym. 464. 

If a Man marry his Mother or Siſter they 
are Husband and Wife until a Divorce, 

But if a Wife take a ſecond Husband, living 
the firſt Husband, this Marriage is void by our 
Law, as by the Spiritual Law, contra 9 H. 6.1 


One had married the Widow of his Brother's whether Mar- 
Son, and the High Commiſſioners adjudged itriage be with. 
Inceſt : But per criam, This Marriage is lawful, is #he Levitt 
per Stat. 32 H. 8. and 28 H.8, And this Mar- e 


riage being within the Levitical Degrees ſhall be by the Commen 


39 


determined by the Common Law; and fo the Leg. 


Judges have taken upon them the Expoſition of 


the Levitical Degrees by Force of the Statute 
of 32 H.8. as appears by Perſon's Caſe remem- 


bred in Coke's New Entries. Litt. Rep, 356. Nil- 


liam's Caſe. 


D 4 Pro- 


40 Who ſhell be deem! Chap. VI. 
Prohibition was denied to the Eccleſiaſtical 
Court in Suit there to diſſolve an inceſtuous 
Marriage of his Brother's Daughter, Sir Thomas 
Jones 191, Margatride's Caſe. Though the 
Suggeſtion was, that Land ſettled on the ſaid 
Marriage ſhould be drawn into Queſtion in the 
Spiritual Court; but no Prohibition was granted 

in Collet's Caſe; for upon ſuch Pretence inceſty. 
ous Marriage may be ſhekered, and this Matter 
lies properly in the Spiritual Juriſdiction. The 


Caſe was, Coller's Wife was the Siſter of his for- 


mer Wife now dead; but upon Information to 

the Court, that the Suit in the Spicitual Court 

was only a Contrivance of Collet to gain him 

Power to difpoſe of the Eſtate, and Collet, the Fa- 

ther at firſt Inſtance had confeſſed the prior Mar- 

riage, and the Spiritual Court was ready to 

give Sentence for the Divorce upon his Confeſ- 
ſion without farther Evidence; The Court pro- 

poſed there ſhould be a Trial at Common Law 

upon a feigned Action, wherein the Iſſue ſhould 
be, Whether ever Collet was married to the Siſ- 
ter of his Wife? Which being refuſed, Day was 
given to ſhew Cauſe why the Prohibition ſhould 

not be granted, and Proceedings to be ſtayed 

in the Interizz, and fo from Term to Term. 

Sir Thomas Fone's Rep. 213. Collet's Caſe. 
Perſons pre- Although by the Stat. 32 H. 8. c. 31. All Per- 
2 ſons are allowed to marry that are without the 
—__ June Levitical Degrees, yet perſons ptecontracted, 
probibired ts Or under a perpetual Imporence, are prohibited 
worry, do marry. 2 Vent. 15. And to marry his Bro- 
Marrying 4 ther's Wile, or the Wife's Siſter is prohibited by 
Er:ther's Wife the Statute and not by the Levitical Law. 2 Vent. 
or Wife's Sifter 
no: prohibited 


17. The marrying a Man's Wife's Siſter was 


by the Leviti. forbidden only during the Wife's Life by the A- 
cal Law, but ſaical Law; for the Words of the Text. 18 Levit, 
by Staf. v. 18, are, Neither ſhalt thon take to Wife ber Siſ- 
* | p | 5 ; 7. x - fer 


— 
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Chap. VI. Baron and Feme, & c. 

ter to vex ber, to wncover ber Nakedneſs beſides the 

other in ber Life time, for Poligamy with non- 

prohibited Perſons was allowed the Fows. | 
Marriages in the aſcending and deſcending Mig in 

Lines are prohibited without Limiic but not 10169 Zan 

between Collaterals. 2 Vent. 18. — 


Line prohibited 
The Eccleſiaſtical Courts may take Conuſans without Limit. 
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- of, and puniſh Perſons marrying within the Cour of Com- 


Levitical Degrees, but cannot determine what * L o 
is within the Levitical Degrees and what not ; , h e 
and accordinꝑly the Judges will grant a Prohi-Levitical ve. 


bition to the Eccleſiaſtical Courts where a Mar- grees, nor the 


riage is ſuggeſted” to be without the Lewvitical SpiritualConre. 


Degrees. 2 Vent. 15. 22. 

As to Divorce declaring the Marriage to be 
void, Vide infra Tit. Divorce. 

As to Profeſſion, that is, when one is regular 
and profeſt under certain Rules, as to become 
one of the four Orders of Friers, or a Monk, 
Canon or Nun ; it was held in our Books, that 
if a Deacon or Prieſt take a Wife, the Marri- 
age was not void, but voidable by Divorce: 
But if a Man marries a Nun, or a Monk mar- 
rieth another Woman, the Marriage is void, 
and the Iſſues are Baſtards, becauſe they were 
dead Perſons in Law, and are under a Vow 
of Chaſtity. 1 Inſt. 138. 12 Co. 8. 

If an Ideot contract Matrimony, this is good 
and ſhall bind him, as was judged in Style and 
Meeb's Caſe. 3 Fac. 1. cited in Siderf. Scot and 
Manby's Cafe 112. 


Precomratt. 


In Conſtruction of the Civil Law the Wiſe is Matrimonial 
Uxor before the Eſpouſals by Contract; for if they Govſes are of 


| hare Carnal 3 after Contract, they - 


ed ſor Adultery or Fornication, — By. 


all not be puni 
| at only 


f 
| 


- 
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Who foal be dem d, &c. Chap. VI. 


urch, which hath prohibited carnal Copulati- 
on before the Eſpouſals ſolemnized in facie Eccle. 
fie, If a Legacy be given to a Woman cum ux- 


= for Contempt againſt an Edict of the 


or. fuerit, and ſhe contract her ſelf, ſhe ſhall de- 
mand the Legacy in the Spiritual Court before 


_ eee celebrated. Moore 170. in Bunt ings 


| CHAP. VII. 


Trial of Marriage, 


Where and in what Caſes Trial of Marriage ſhall 
be by the Biſhop's Certificate, and where in Pais. 
Of the Iſſue n'unque accouple en loyal matrimo- 

ny, where to be tried, If the Tſſue be, whether 
be a Feme Covert or Feme Sole, where to be 
zried, and the Reaſon of the Difference. The 
Diverſity between a Marriage in Right and a 
Marriage in Poſſeſſion or de Facto; and the con- 
ſequence of the Diverſity, The Day and Place 
is omitted in the Biſhop's Certificate, if good. The 

Form of the Biſhop's Certificate. Tbe Credit the 

Law gives to it. 


Atrimonial Cauſes are of Spiritual Cogni- 
ſance,as the Right of Marriage, N'unque ac- 
couple en loyal Matrimony, Divorces. 4 Co. Bunt- 
ing's Caſe, 7 Co. 44. And ſo Baſtardy general, 


but not the Conſequents or Appurtenants of 


Marriage, as the Age of Conſent ſhall be tried 
at Common Law. So it is ſaid 48 E. 3. 18. 
All Matters of Marriage are not matrimonial, 
ſo as to appertain to the ſpiritual Court. And 
Fitzb. N. B. 644. 6. takes a difference between 
Actions for Money given in Marriage, and gi- | 

ve 
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Chap. VII. How Marriage ſhall be tried. 


ven by reaſon of the Marriage. In the laſt 
Caſe the Sp ritual Coutt ſhall not have Cog- 
niſance, though in the firſt Caſe it ſhall ; be- 
cauſe it is not matter meerly occaſioning the 
Marriage, but as Reward of it. Sid. 115. 


Where and in what Caſes Trial ſhall be by the Bi- 
ſhop's Certificate, or in Pais, or not. 


The Right of Eſpouſals is evermore tri+ble by 


the Biſhop's Certificate, as if the Iſſue be accouple 


en loyal matrimony or not; this is triable by the 
Biſhop, and not per Pais. 7 H. 4. 25, 19 H. 6. 
18. So if ſuch Iſſue be in a Writ of Dower it 
ſhall be tried by the Biſhop; ſo in an Appeal: 
But whether a Woman be a Feme covert or 
ſole is always triable per Pais: So if the Iſſue be 
Wife or not Wife, married or not married, it 


is triable per Pais. 7 H. 4. 25. 


If a Feme and her Husband bring Treſpaſs, 
Nient ſon Feme (hall be tried per Pais: So if Feme 
covert bring Aflize, as a Feme ſole, if the Te- 
nant faith, ſhe is a. Feme - covert, it- ſhall be 
tried by the Aſſize. In Aſſize by Baron and 
Feme the Tenant ſaith, that the Wife is the 
Wife of a Stranger. The Demandant ſaith, that 
the Marriage between them was within the Age 


of Conſent, and after at twenty Years of Age 


ſhe took him to Husband, & int [a Feme, and 
not the Wife of a Stranger ; this ſhall be cried 
per Pais. 49 Ed. 3. 17. b. Iſabel Goodcheay's Cale, 


In Debt the Defendant pleaded ne unques ac. Ne unques 
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couple en Loyal Matrimony, whereupon the Plain- *<couple, 


tiff demur'd, and it was held to be an ill Plea, —_ wb 


becauſe it puts the Matter upon Trial upon 


Certificate; but the Plaintiff might have plead- 


ed no Marriage in Fact, for that would have 
been 


| 
| 
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M het her 8 
Marriage be 
ſolemnized 
ſhall be tried 
per Pais. 


How Marriage ſhall be tried. Chap. VII. 


been tried per Pais. Judgment per Quer. Shower's 


Rep. 50. | | 
| in þ Cui in vita, if the Iſſue be whether the 
Alienor were her Husband it ſhall be tried per 
Pais, for the Action lies if he were her Huſ- 
band in facto. | 
In a Writ by V. C. and M. his Wiſe ; if the 
Iſſue be whether ſhe were the Wife of F.C. in 
Abatement of the Writ, this ſhall be tried per 
Pais, 39 E. 3. 16. 
In a Writ of Covenant to aſſure. certain Lands 


within twenty Days after the Marriage ſolem · 


nized between A. and B. If the Iſſue be whe- 
ther there were any ſuch Marriage ſolemnized 
or not, this ſhall be tried per Pazs, and not by 


the Ordinary. Mich. 4 Fac. B. R. Fletcher and 


Muffet. 
If A. Covenant with B. that if B. marry with 
the Daughter of A. rite & legitime ſecundum Le- 


ges Ecclefraſticas he will aſſure to B. a Copyhold 


Eſtate. B. brought his Action of Covenant, and 
alledgeth that he rite & legitime eſpouſed the 
Daughter of A. upon which Iffue was joined, 
and found for the Plaintiff, Exception was ta- 
ken, becauſe it ought to be tried by Certificate 
and not per Pais: Sed non allocatur , for the Marri- 
age is only in Iſſue, and that is the Subſtance, 
and net whether he were lawfully eſpouſed ; 
for the Legitimation doth not come in Queſtion ; 
and it was held ſufficient for the Plaintiff to al- 
ledge a licet ſæpius requiſitus without giving No- 
tice of the Marriage; for he ought to take No- 
tice at his Peril, Cro. Fac. 102, Fletcher and 
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Chap. VII. How Marriage ſhall be tried. 45 | 
If the ue be whether the Church is void/hether ce. | 


or not void, this ſhall be tried per Pajs; but , «7 ſole 
whether a Church be full or not ſhall be tried pet Pais; 
by Certificate; fo if the Iſſue be whether ſuch aur encouple 
Woman be covert or ſole, this ſhall be tried en loyal ma- 
per Pais, though the Iſſue whether ſuch a Wo- trimony 47 
man was accouple en loyal matrimony ſhall be tried _ * 5 
by Certificate; and the Reaſon of the Di 5% 127 
verfity in both Caſes, is this; Voidance or not : 
Voidance, a Coverture or Sole, are Things no- 
torious to the Country, and diſtinguiſhable by 
them; but Plenarty and loyal Matrimony are not 
things within their Cogniſance: For though a 
Woman lie with a Man as her Husband, yet the 
Country cannot judge whether they are lawfully | 
married or not. Sid. p. 39. in Watſon and Ba. | 
ker's Caſe. 
So is Ventrit 77. If Iſſue be, whether ſhe 
is the Wife of ſuch a Man, it is to be tried per 
Pau; and if ſhe be Wife de facto, ſhall be tried 
by that Iſſue; but Loyalty of Matrimony is to 
be tried by che Biſhop by Certificate. 
Trin. 13 Car. 2. B. R. In Debt on a Bond to 
pay Money at Marriage, unques accouple does not 
draw the Right of Marriage in queſtion. Excep- 
tion was taken; it is not alledged that the Par- 
ty was married at the time of the Bill, but Iſſue 
being joined upon married or not married, after 
Verdict this ſhall be aided, there being a good 
Negation and Affirmation. 1 G/aſcock and Mor. | 
an, | '% 
Now the Difference between a Marriage in Diverſity be- 
Right and a Marriage in Poſſeſſion is much to tween a Marri- 
be regarded, and ought to be carefully attended 2 #® Right - 


to in Pleadings. | be Poſe. 4 
Marriage in Poſſeſſion is ſufficient always in n anda. | 
perſonal Things and Cauſes, eſpecially where Conſequence 
the Poſſeſſion of the Wife is in queſtion : — rhereof in Plea- 
where 4's: 


Em Marriage ſhall be tried. Chap. VII. 
where the Poſſeſſion of the Husband is in Que- 
ſtion, there Marriage in Right ought to be; 

and where Marriage in Poſſeſſion falls in Aver- 
ment, there it ſhall not be tried by the Biſhop, 
as in the Caſe of Marriage in Right where nung 


' accouple is pleaded, but in Pais. For in caſe of 


a Wife in Poſſeſſion nunq accouple is no Plea, but 
not his Wife: So is the Caſe 12 Ed. 3. Br. 481. 
A, brought an Action of Treſpaſs againſt B. and 
C. B. pleaded that C. is Wife of the Plaintiff, 
and demanded Judgment ofthe Writ ; the Plain- 
tiff in his Replication ſaid, nunq accouple, and 
this Replication was not allowed, but he was 
driven to ſay not his Wife; for if C. were the 
Wife of the Plaintiff in Poſſeſſion or by Reputa- 
tion, it is ſufficient to abate the Writ. 

Upon Marriage de jure infra annos nubiles, if 
the Husband be murder'd before his Agreement, 
the Wife ſhall have an Appeal of Murther, or 
a Writ of Dower. 


Of the Certificate of the Biſhop, and the Return, 


E. and his Wife demanded her Dower of the 
Lands of . S. her former Husband. The De- 
fendant pleads nunq accouple en loyal Matrimony, 
The Iſſue was, Quod fuit accouple en loyal matri- 
mony; thereupon a Writ was awarded to the Bi- 
ſhop, who certified that ſhe was accoupled in 
vero matrimonio cum præd. W. ſed clandeſtino, & 
quod W. & E. thori & menſæ part icipatione non. 


dum cohabitaverunt oe ad mortem pred. W. Up- 


on this Certificate Judgment was given for the 
Demandant. Error aſſigned was, becauſe there 
was neither Day nor Place of the Marriage 
mentioned in the Biſhop's Certificate. Sed non 
allocatur. For the Day or Place of the M:rriage 
is not material, for it is not iſſuable, * ow 
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Chap. VII. How Marriage ſpall be tried. 


Certificate from the Biſhop is coucluding. 2. It 
was afligned, that this Certificate is not good, 
becauſe it doth not anſwer to the Words of 
the Iſſue, which was »'unque accouple en loyal 
matrimony , he ought to have anſwered, Quod 
fuit copulatus in legitimo matrimonio, but he faith, 
Quod vero matrimonio, ſod clandeſtino, which is 
bur argumentative that they were lawfully mar- 
ried, their cohabiting at Bed and Board: Sed 
non allocatur ; for vero matr imonio is as good as 
legitimo, and though it be clandeſtino it doth not 
vitiate the Marriage, and the other Words 
prove they continued as Baron and Feme. Cro. 
Car. 35 l. 

In a Writ of Dower, upon an Iſſue * unq; ac. 
couple, & c. if a Writ iſſue to the Biſhop to cer- 
tifie, &c. and he certifies that the Husband be- 
ing of 11 Years, 10 Months and 20 Days of 
Ape, and the Wife of 16 Years of Ape inter- 
married in facie Eccleſiæ, and ſo they were ac- 
couple en loyal matrimony ; this is not a good Cer. 
tificate, becauſe it doth not give a full Anſwer 
to the Writ, whether they were accouple en loyal 
matrimony, Dyer 313. 

But if upon ſach Writ and Iſſue the Biſhop 
certifie that he had made diligent Inquiſition of 
the Matter, by which he had found by lawful 
Proofs that the Woman at ſuch a Place in cer- 
tain was accoupled in loyal Matrimony to the 


ſaid Husband mentioned in the Writ; this is a 


good Certificate although it was objected that 
he ſhould have certified his proper Opinion, 
and not only the Inquiſition, for he had not 
certified ſo much as the Writ requires in effect. 
Dyer 368. 

The Plaintiff brought a Writ of rationabili 
parte bonorum againſt the Executors of the Huſ- 
band, and demands her Part of divers Goods in 

1 certain 


47 


48 


How Marriage ſhall be tried. Chap. VII, 
bs - 


certain. The Defendant pleads, nunque accoup 
en loyal matrimony, Upon which a Writ was a- 
warded to the Biſhop of Cheſter, in whoſe Dio- 


ceſs the Wi e pleads the Marriage: The Plain. 


tiff, who had the Carriage, delivers it to the 
Biſhop, and prays him to examine it; upon 
which, and Notice given to the Defendant, he 
did examine divers Witneſſes; aſterwards the 
Plaintiff ſeeing: the Biſhop inclinable againſt 
him, took away the Wric from the Biſhops's 
Secretary. The Defendant takes another Writ 
without Motion in the Court, Teſte the ſame 
Term: Upon which the Biſhop, without other Ex- 
amination and without Notice of this Writ to the 
Plaintiff, returns under his Seal Epiſcopal Nun- 
que loyal accouple; and the Defendant thereupon 
prayed Judgment. Per Curiam. The Writ taken 
out: by the Deſendant without Motion was irre- 
gular, but by the Preignotaries the Irregularity 
was in defect of Notice to the Plaintiff. In this 
Caſe the Plaintiff had two Children by the ſup- 
poſed Husband, which were by this Certificate 
made Baſtards, although reputed legitimate be- 


fore. Sir Thomas Fones p. 38. 


A Certificate of Marriage by the Biſhop is 
peremptory, the Marriage being at Utrecht be- 
yond Sea, and certified under the Seal of the 
Miniſter there, and of the ſaid Town, and that 


they cohabited two Years together as Man and 


Wile, was held a ſufficient Proof that they were 


married. Cro. Fac. 542. in Alſop's Cale. 
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CHAP. VIII. 
Marriage and the Conſequence of it by 


Law. | 


IWhere alterations are made by Marriage as to the 


Names of Dignity ; as to change of Nume on 
Eſtates tf, $1 Where or in what Caſes Mar. 
riage (hall amount to. a Counter mand or Re voca- 
tion of Livery or Attorument. If Marriage be 
a Revocation of a Will or Countermand of Arbi- 
trament. If Marriage be a Breach of a Condi- 
tion by way of Diſability, A Lady of a Manor 
marries a Copybolder, if it be 4 Suſpenſion, In 


what Caſes Marriage is a Releaſe in Law or not. 


Woman Taylor marries a Priſoner, if it be an 


——_ was TS ww © 


Eſcape or nt. Where a Term is extinct by the 


— or not. In what Caſes the Hu: 


band ſhall be ſaid Aſſignee of the Wife or not, 


What Alterations are made by Intermarriagt, 


| 


ſhe remaineth noble 


= 


F a Woman that is noble by Deſcent marry 4, te Names 
one that is under 88 of Nobility, yet of Digniry. 
ill; but if ſhe gain her 


Nobility by Marriage, ſhe loſeth it, if ſhe marry 
under the degree of Nobility ; and ſo is the 
Rule to be underſtood, Si mulier nobilis nupſerit 


becauſe her Husband is noble. Er ic de caters, 


” 1 - . 
* * 
1 . F ad . 14 
1 » SF » o * +. 


ignobili, deſmit eſſe nobilis, But if a Dutcheſs by 
Marriage marry a Baron of the Realm, ſhe re- 
mains a Dutcheſs, and loſeth not her Name, 


50 | Alterations conſequent Chap. VIII. 


As to Deviſees A Man had Iſſue a Son and a Daughter, and 
having chen. deviſes his Lands to his Son in Tail, and if he 
1 died without Iſſue, that it ſhould remain to the 
e. next of his Name, and died; The Son died 
without Iſſue; the Daughter being then married; 

and the Queſtion was, Whether ſhe ſhould have 

the Land. Per Curiam. She ſhall not; for ſhe 

had loſt her Name by her Marriage ; but it ſhall 

go to the next Heir Male of the Name. Aliter, 

if ſhe had not been married; for then ſhe ſhould 

have had it, for {he then was the next of the 


Name. Cro. Eliz. 532. Bon and Smith: And ſo 


was Fobſon's Caſe, Cro. Elia, 576. TFobſon' de- 
viſed Lands in Tail, the Remainder to the next 
of his Kin of his Name; and at the time of the 
Deviſe, the next of his Kin was his Brother's 
Daughter, then married to F. S. The Deviſor 
dies; the Tenant in Tail died afterwards ans 
Iſſue : This Daughter ſhall not have the Land, 
for ſhe is of her Husband's Name; but if ſhe 
had been unmarried at the time of the Deviſe 
and Death of the Donor,tho' ſhe had been mar. 
ried at the time of the death of the Tenant in 
Cp yer on Iſſue, yet the ſhould have had the 
and. 


As to Alteration of Eſtates,Vide Tir, Moieties. 
- + As to the Goods and Leaſes of the Feme, 


. * 
, 


rn den 7 Mts | 
As to the alteration of Actions, Vide Tit. A- 
95 7 0v1 300% 11 
I ſhall only at preſent conſider, ö 


andere and in wbt Caſes, Thteyhiarrioge ſhall umount 


to a Countermand, Revocation, Releaſe,” Suuſpen- 

Ye” e 
= Sqn '" Two Women were Joint-tenants in Fee, one of 
revoked by them made a Charter of Feoffment to J. S. and 
Marriage. Liver y 


Lo # 


ku = &©z 


Chap. VIII. pon Marriage. 
Livery within the View, and afterwards, before 
it was executed, marries. Per Curiam; This Li- 
very was well executed after the Marriage, for 
an Intereſt paſſeth by the Livery within the View, 
which cannot be countermanded; the effectual 
art of it, Go and enter and take Poſſeſſiun, was be- 
be the Marriage; though the Eſtate be in the 
Wife till Entry, ſhe hath put it in the Feoffor's Pl:ading. 
Power, and when he enters, it hath a ſtrong Re- 
troſpe& to the Livery, and ſhall be pleaded as a 
Feoffment when ſhe was ſole. 1 Yentr. 186. Par- 
ſons and Peras | | 
'But a Livery by Letter of Attorney, is revoked 
by Marriage; but Livery within the View is a 
preſent Livery. 
IIA. a Feme ſole leaſe for Life orYears,and after 4;or»menr. 
grants the Reverſion to B. and afterwards takes 
C to Husband this is a Revocation of the Grant; v. ,& ; 
ſo that nothing ſhall paſs to B. by the Attorn- A. . 16. 
ment of the Leſſee afterwards, becauſe by the 
Intermarriage C. is ſeiſed in the Right of his Wife, 
and had a Poſſibility to be Tenant by the Cour. 
teſie. 2 R. 2. Attornment 8. Vid. 4 Co. 60, Force 
and Hembling's Caſe. But if A. the Feme, after 
the Grant of the Reverſion to B. had taken B. to 
Husband, this had not been any Revocation of 
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e, the Grant, but that the Leſſee might have ſettled 

f the Reverſion by Attornment afterwards, becauſe 
Q the Husband may not have a better Eſtate by | | 
& the Intermarciage than he ſhall have by the | 


Grant. Ibid. | 
A Woman deviſeth Lands to A. and his Heirs, Deviſe, 


t if he ſurvive her, and after ſhe intermarries with | 
1 the ſaid A. It was argued per Curiam, that by the . 
— taking him to Husband and Coverture at te 
time of her Death, the Will is countermanded, t 
of it being her own Act, 4 Co. 61, Force am Hm.. 1 
d bling. ak | MF bs EN WE + ek 
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52 Alterations conſequent Chap. VIII. 
Exchange. If wo Women exchange Lands, and one 
marries before Entry, this ſhall not defeat the 
Exchange. | 

Arbitrament, I A. of the one part, and B. and C. a Feme 
ſole of the other Part, ſubmit themſelves to the 
Arbitrament of J. L. and afterwards C. takes 7. 

S. to Husband, and after the Arbitrator, before 

any Notice of the Marriage, makes an Award, that 

B. and C. ſhall pay 30 7. to A. yet this ſhall not 

bind F. S. and C. his Wife, nor B. for the Sub- 

miſſion by the Marriage of C. is tevoked as to B. 

aalſo, and this alſo without notice. 1 Ral. Abr. 

331. White and Gifford. So is Saccum's Cafe, 2 

Keb. 865. In Debt on Bond to ſubmit to an A- 

ward; the Plaintiff on Oyer pleads the Intermar- 

riage of the Wife with the Plaintiff before the A- 

ward; to which the Defendant demurred. Per 

Curiam: Marriage is her own Act, and was a Re- 

ocation of the Power given tothe Arbitrators. 

A Widow binds herſelf in a Bond conditioned, 

that if the ſaid Obligor from time to time and at 

all times upon requeſt, do ſuch Act and Acts for 

the conveying of ſuch Meſſuage, c. and for ſuch 

Eſtates, C The Obligee tenders an Aſſurance, 
which was not according to the Condition, hut 

differed in the Limitation of the Eſtate, and the 

Obligar refuſed to accept it. She afterwards mar- 

If Marriage be Tied, and the Queſtion was, If the marriage were 
# breach of the ri of the Condition, ſhe having diſabled 


Condition a1 to herſelf to make a Conveyance, and the Baron is 
Diſabilily. entitled to be Tenant by the Courteſie, and yet it 
is but a Poflibility 3 and the Court adviſed the 
© - * Defendant to make a good Conveyance. Hardr. 
Pi. 463. Edwards and Owen. 
Copyhold ſuſ- A Feme ſole ſeiſed of a Manor wherein there 
4. were Copyholds, one of the Copy holders marries 
with the Feme, the Copyhold is ſuſpended by her 
Intermatriage. Godb, 1 1. Cro, Elix. p. 7. oy 
75 [4 


Chap. VIII upon Marriage. 


1 d or be extinguiſhed by the Marriage. 


It is commonly held in our Law. Books, that 
Agreement between Husband and Wife before 
Marriage is extinguiſhed by the Marriage. Hob. 
216. Smith and Stafford; but with this diverſity, 
as was the Caſe of the Lady Pridgeon in Chancery. 
She being a Widow, upon her Marriage with 
Sir Francis Pridgeon, ſuggeſts an Agreement pre- 


cedent to the Marriage, between him and her, 


and others on her behalf, That notwithſtanding 
her Marriage, the Rents and Profits of all her 
own Eſtate, and what perſonal Eſtate and Goods 
ſhe had ſhould be at her own Diſpoſal ; but the 
Executors of Sir Francis claimed them : And the 
Chief Baron Hale, who aſſiſted at the Hearing, 
declared, That though where an Agreement is 
between Baron and Feme before Marriage, that 
the Wife may by her Will diſpoſe of part of her 
Eſtate, or ſor a thing which is future to the Mar- 
riage, ſuch an Agreement was not diſſolved by 


the Marriage; yet where an Agreement is to 


have Execution during the Coverture, as was in 
the Caſe of the faid Lady Pridgeon, there the 

arriage extinguiſheth ſuch an Agreement; 
and they concluded that the Plaintiff had no 
ground of Suit. Caſes in Chanc. 117, 118. Smith 
and Stafford's Caſe was upon Speech of Marri. 
age between A. and S. He promiſed, that if ſhe 
would marry him, and he died before her, he 


would leave her worth 100 J. She married him: 


Now whether the Promiſe in Law was releaſed 
by this Marriage was the Queſtion, And it was 
adjudged contrary to the Opinion of Hobart, 


that it was not releaſed, not being to be per- 


E 3 formed 


What LN between the Huthand and Wife, 
g 
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| Releaſe in Law. 
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Alterations conſequent Chap. Vill. 


formed till after the Death of him that made the 
Promiſe. | 

The Lady Darcy being a Widow, and ſeiſed 
of a Jointure of 7oo!. per Annum; agreed to 
marry Mr. C. and he, before the Marriage, a- 
greed with her by Writing, that it ſhould be 
lawful for her, or ſuch as ſhe ſhould appoint, du- 


ring the Coverture, to receive and diſpoſe of 


the Rent of her Jointure as ſhe pleaſed; and the 
Deed was put into the Hands of H. her Agent. 
They married, and for ten Years H. received 
the Rents, and with the Approbation ofthe Lady 
paid the lame to Mr. C. He died, the Lady ex- 
hibies her Bill to have Account from H. and made 
Title to the ſame by the Agreement. Per Cu- 
riam. The Agreeement was extind by the In- 
termarriage. Caſes in Chancery, 21. | 

So if Baron and Feme leaſe at Will the Land 
of the Wiſe rendring Rent, and the Husband 
dies, yet the Leaſe ſhall continue, 1 If. 55. b. 

If Feme Obligee take the Obligor to Huband, 
this is a Releaſe in Law; fo it is if two Femes 
Obligees,and one takes the Debtor to Husband ; 
but i ifthe Feme Executrix take the Debtor to 
Husband, this is no Releaſe in Law, for, that 
would be wrong to the Dead, and in Law work 
a Devaſtavit, which an Act in Law mall never 
work, 1 Inſt. 264. 6, INN! 

As to "+ FAG beivg a Releaſe in Lolo of an 
Aſſunipſit, Vide Hob, 2:16. Smith and Stafford, and 
2 Sid. 58. & pe 

Intermarriage repeals her ſubmiſſion to Arbi⸗ 
trament dum fola. 3 Reb. 9. 

Plat's CaſePleowd 17.4. If a Womanbe Wat den 
Jof the Fleet, and one that is in Priſon there marry 


jher, he is thereby out of Priſon, and the Law ad- 


judgeth him thereby to be enlarged, becauſe it is 
e that he, a5 21 Husband, ſhould Dare 
the 


— 
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C. J. held, That the 


the Chief Juſtice's Opinion, becauſe it would 
ſuhvert the Marriage Agreement; and held the 
Debt was only ſuſpended, and not extinguiſhed, 
the rather, eg 

the Coverture, and it was a Debt but on Con- 
tingency; fo that if the Feme dum ſola had re- 
leaſed all Demands, the Debt would not have 


Chap. VIII pon Marriage. 35 


* 


. 


8 


the Cuſtody of her, and ſhe, as a Jaylor, the 

Cuſtody of him, cited 2 Vemr. 19. 

One gave a Bond to his intended Wife, Covenant with 
with a Condition to leave her worth 1000 J. at % intended 


his Death: They aſterwards intermarried, and — to leave 
er worth ſo 


the Husband died. It was admitted by the „eb, if 5. 


whole Court of B. R. That if one promiſes a extinguiſhed by 
| Feme ſole in conſider ation ſhe will marry him,he the Marriage. 


will leave her worth ſo much in, caſe ſhe ſurvive; 
or covenants. in the ſame manner, it will be 
good, becauſe it raiſes no preſent Duty, but 
only a future Debt upon a Contingency. which 
cannot happen e bis Coverture : But Holt 
ond was extinguilhed by Ty. if Bond 
the Intermarriage , becauſe it was a preſent given to leave 


Debt; and that the Condition made no Alte- ber worth ſo 


much, be exe 


ration, Gould and , Turton Juſtices, were againſt tinguiſbed by 
Marriage. 


nothing was payable during 


been extinguiſhed. Sa/keld 325. If a Feme ſole 
ive a Warrant of Attorney and marry before 


it. is entered, the Warrant is countermanded, 
and Judgment fhall not be entered againſt the 
- Husband and Wile. Salleld 399. Sbower's 91. 


era. 


| Where a Term 4 extin ſhed or not, Where it comes 
to Hushand and.Wife, who had the Inheritance. 


| : * Leaſe for Years, the Reverſion for Life to 4. 


a Feme Covert, and the Leſſee grants his Eſtate 


to the Husband, and after the Wife dies; the 
Term is not extinct, becauſe the Husband had 


4 the 
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Alterations conſequent Chap. VIII. 
the Eſtate in feveral Rights, for the Freehojd 
was in the Wife, and the Husband only ſeized 
in her Right. 1 Roll. Abr. Lechden and Winſmore, 
So it is adjudged in the Lady Plat and Sleep's 
Caſe. The Husband has a Term for Years in 
his own Right, and the Inheritance after defcends 
to his Wife; that coming to her en auter droit, 
ſhall not drown and extinguiſh the Term for 
Years, which he bad in his awn Right; and ſo 
he may aſſign and diſpoſe of his Term at his 
own pleaſure, notwithſtanding the Deſcent of the 
Inheritance to the Wife. Cro. Fac. 275. Godb. 20. 

A Leaſe made to Barqn and Feme for Yeats, 
who enters; the Leſſor afterwards enſeoffs the 
Husband, who died ſeiſed; the Feme ſutvives 
and claims the Term; and 21 was he- 
eween the Wife and the Heir of the Husband, 
whether the Term was extinguiſhed ? Er per fo- 
tam Curiam, By the Acceptance of the Feoffment 
the Husband had ſurrendred the Term, and it 
is extinguiſhed : But if the Conveyance had been 
by Bargain and Sale enrolled, or by Fine, it had 
been otherwiſe. Cro. Elix. 912. Downing and 
1 eb 
If a Feme leaſe at Will rendring Rent, and af- 
ter take Hus hand. this doth not determine the 
Leaſe, but the Baron and Feme ſhall have an 
Action for the Rent. 1 If. 55. b. | 

So if a Leaſe be made to a Feme rendring 
Rent, who takes Husband, this doth not deter- 
mine the Leaſe, but an Action lies againſt them 
for the Rent, or Diſtreſs. 1 Þ»ſ. 55. b. 

A Deb: on Bond againſt Baron and Feme be- 
ing made in her Viduity, with Condition that 
ſhe, her Heirs and Aſſigns, perform all Con- 
tracts in a Leaſe made by her Husband of a 
Warren to the Plaintiff. She takes another Huſ- 
band, who entreth on the Plaintiff. The Agree- 
| ment 
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Chap. VIII. upon Marriage. 57 


ment found by the Jury. Now thete was no 


Eſtate alledged in the ſormer Husband in the 

Right of his Wife ; whereby though the ſecond 

Husband be Aſſignee in Law, yet he enters as 

on his own wrong, not claiming under her. But The Hurband 
per Curiam It is not requiſite that the Husband n 4ſfgnee of 
be Aſſignee of the Eſtate, but her Aſſignee of Contro#. 
Contract: She is bound for ſome intended In- 

tereſt, though no certain Eftate : ppear, which 

the Husband bath by Marriage, and doth a& in 


her Right. 1 Keb. 348, 512, Hall verſus Creſ- 


wel & Us, 

| CHAP. IX 
What things of the Wife are given or accrue to the 
 Hutband by the Intermarriage, or not. What he 


gaineth of bis Wife's Lands in Fee by the Mar. 
riage. What Eſtate or Intereſt be gaineth in ber 
| Chattels Real, and Chattels Mixt, which are 
—_ in Poſſeſſion, and partly in Action. Diver- 
ſity between Property in Perſonal Goods and a 
bare Poſſeſſion. What things of the Wife the Huſ- 
band may releaſe or diſcharge, or not, as Obliga. 
tions, Annuities, Promiſes, &c. What Atts, Char. 
72 or Forfeitures of the Husband ſhall charge the 
Vife after bis Death, How and wherem the 
Mfe ſhall be bound by ber Husband's Submiſſion 


to an Award, er for Rent for aOwelty of Parti- 


tion, How the Huthand may charge the Land 
of the Wife by Rent, Statute, . &c. 
What Lands of the Wife ſhall be pat in Execu- 
tion for the King's Debt upon the Hutband. What 
AF Lf the Husbhand amounts to a Forfeiture of the 
Wife's Land, and for bow long. What Acti of 


F the Huiband and Wife ſhall be conſtrued as the 


Act 


38 O Baron and Feme's Intereſt Chap. IX. 


Ad of the Wife, ſo as to bind ber after bis 
; Death, or not. For what A+ or Facts of the 
Wife the Husband ſhall be puniſhed : Et e con- 
tra. Of Paraphernalia. What Things or Att. 
ons the Wife ſhall have after the Death of the 
Huiband. What Action, Real; what Things 
and Action: Perſonal, as Obligations, Recogni. 
Lances, Goods or Money purloined. What Things 
Real, as Rents, Leaſes, &c. What Things t 
. Husband ſhall have after the Death of the Wife, 
As Leaſes in Truſt, Arrears of Rents, Preſenta. 
tions, &c. What Things the Wife may make 
good after the Death of the Husband, as Bonds, 
Remts by Acceptance. | 


T THIS Title is of great Uſe, as will appear 

by the ſubſequent Caſes, both as to the pre- 
ſent Profit aſter Marriage, as for the future Ad. 
vantage after the death either of Husband or Wie. 


What the Huſ- Tf a Man take to Wife a Woman ſeiſed in Fee 
ond Sameth of Lands, be gaineth by the Intermarriage an 
., 47 fle 15. Eftate of Freehold in her Right, which Effate is 
:ermarriage, lufficient to gain a Remitter, and yet the Eſtate 
which the Husband gaineth, dependeth upon an 

- uncertainty, and conſiſteth in Privity ; for if the 

Wife be attainted of Felony, the Lord by Eſcheat 

ſhall enter and put out the Husband ; Otherwiſe, 

if the Felony be committed after the Iſſue had. 

Alſo if the Husband be attainted of Felony, the 

King gaineth no Freehold, but a Pernancy of 

the Profits during the Coverture, and the Fre e- 


hold remaineth in the Wife. 1 Inf. 351. 4. 


. Chattels Real. 


As for what Intereſt the Husband WN the | 
— 
an 


88 


: Intermarriage in a Term of Years of the 


in each other's Fortune. 


Chap. IX. 
and how he may or may not diſpoſe of it, Vide 
ſupra, Tit. Diſpoſition of the Wife's Term. 


Chattels Mixt, 


Chattels Real being of a mixt Nature (viz.) 
Partly in Poſleflion, and partly in Action, which 
happen during the Coverture, the Husband ſhall 
have by the Intermarriage, if he ſurvive his Wile, 
albeit he reduceth them not into Poſſeſſion in 
her Life-time ; but if the Wife ſurviveth, ſhe ſhall 
have them. As if the Husband be ſeiſed of a , 


Rent-Service, Charge, or Seck in the Right oo 


his Wife, the Rent becomes due during the Co- 


verture: The Wife dieth, the Husband ſhall have 


the Arrearages; but if the Wife ſurvive the Huſ- 
band, ſhe ſhall have them, and not the Executors 
of the Husband. So it is of an Advowſon; if 
the Church become void during the Coverture, 


he may have a Quare Impedit in his own Name ; Quare Impe- 
but the Wife ſhall have it it ſhe ſurvive him: dit. | 


But if the Arrearages had become due, or the 
Church. had fallen void before the Marriage, 
there they were meerly in Action before the 
Marriage, and therefore he ſhould not have them 
by the Common Law, although he had ſurvi- 
ved her. So of Relief. But now by the Stat. 
of 32 H. 8. cap. 37. If the Husband ſurvive the 
Wife, he ſhall have the Arrearages as well in- 
curred before the Marriage as after. 1 Inf. 351 4. 

B. and his Wife brought a Quare Impedit a- 
gainſt H. and made Title to preſent in the Right 
of his Wife, and after Iſſue joined the Wiſe died. 
Per Winch, The Writ is not abated, becauſe this 
was a Chattel veſted in the Husband during the 
Life of the Wiſe, Winch p. 73. 


1 | Chattels 


c wir 
D 
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Chattels Perſonal, \ 
Marriage is an abſolute Gift of Chattels Per- el 
ſonal in Poſſeſſion of her own Right whether 

the Husband ſurvive the Wife or not: But of F 
perſonal Goods en auter droit, as Executrix, or ſt 
Adminiſtratrix, &. the Marriage is no Gift of te 

them to the Husband, although he ſurvives his | 
Wife. 1 Tuff. 351. b. g 
But there is a diverſity between Property in D 
erſonal Goods (as is aforeſaid) and a bare Poſ- b: 

eſſion; for if perſonal Goods be bailed to a 
Feme, or if ſhe finds Goods, or if Goods come H 
to her Hands as Executrix to a Bailiff, and ſhe re 
takes Husband, this bare Poſſeſſion is not given ly 
to the Husband, but the Action of Detinue muſt H 
be 1 againſt the Baron and Feme. 1 Inf. M 
351. 6. in 
: by the Cuſtom of London the Wife ſhall have Gr 
cußom ef Lon- the Moiety of the Goods, whereof her Husband 

don. died poſſeſſed ; yet the Husband in his Life-rime an 
may give all the Goods, but by his Will he cannot of 
prejudice her concerniag her part. Cro.Car. 345, he 
| Monopoly. Glanvil in his Lecture on the Statute of 1 Fac. ſet 
Of Monopolies, 16 Febr. 1629, put this Caſe. If thi 
a Feme ſole hath a Patent for the ſole uſing of a Cut 
Trade invented by her, and after takes H 6 C01 


yet the Husband ſhall have the advantage of this 
within the Statute, becauſe he is Aſſignee in Law, 


Choſe en Action. 

Things in Action, as Debts by Obligation, 
Contract, or otherwiſe, the Husband ſhall not 
have them, unleſs he and his Wife recover them. 
If a Feme covert be ſeized of an Advowſon, and 
the Church becomes void, and the Wife dies, 
the Husband ſhall preſent: Aliter, of a Bond 
made by the Wife, which is meerly a Choſe en 
Action. 1 Inſt, 120. If 
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If any Eſtray happen within the Manor of EA. 
the Wile, if the Husband die before Seizure, the 
Wife ſhall have it, for that Property was not in 
the Wife before Seizure. 

If a Statute be acknowledged to Baron and Staiute. 
Feme, they are Joint-tenants of it; and the Wiſe 
ſhall have all by Survivor : So if a Bond be made 
to Baron and Feme. 4 E. 3. 3. b. 

If Baron and Feme recover Land and Dama. Damages. 
ges, the Feme ſhall have the Execution of the 
Damages, and not the Executors of the Huſ- 
band. 4 E. 3. 13. 

If Feme (ole Obligee, takes Husband, and 1he 
Husband makes a Letter of Attorney to J. S. to 
receive the Money, who receives it according- 
ly, and after the Wiſe dies; the Executors of che 


Husband ſhall have Action of Account for the 


Money, for by this Receipt it becomes a thing 
in Poſſeſſion, Trin. 1 3 Eliz, B. R. Huntley an 
Griffith, Moore 45 2. 

If a Legacy be deviſed to a Woman who take; 
an Husband, and the Husband makes a Letter 
of Attorney to J. S. to receive the Legacy, and 
he receives it accordingly; by this Receipt it cea- 
ſeth to be a Thing in Action, and becomes a 
thing in Poſſeſſion, and the Husband, or his Exe- 
cutots, aſter the Death of the Wife, ſhall have Ac- 
compt upon this Receipt. Lid. Moore, 452. 

A Baron poſſeſt of an Obligation in the Right Bong. 
of the Wife, may give it to a Stranger, and the 
Donee may juſtify the detaining of it after the 
death of the Husband. Mich. 38 & 39. El. B. R. 

If the Wife have Goods and take an Husband, Enecutor of the 
the Husband dies, the Executors of the Huſ- H*e%and to 
band ſhall have the Goods. If the Wife loſe TEN g 
Goods and take Baron, and Baron dies, the Exe. 
cutors of the Husband ſhall have theſs Goods, 
becauſe the Property lies in him by the Inter- 

| marriage, 


62 


Term, 


Arbitrament, 
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marriage, notwithſtanding the loſing. If the 
Goods of a Woman are taken, which Woman 
takes an Husband, the Husband alone ſhall have 
the Replevin. Siderf. 174. Powel and Marſhal. 
Land is deviſed to a Feme Executrix durin 
the Minority of 4. to hold to her own Uſe 


without Account, provided that ſhe keep and 


educate the ſaid A. at School, &c. This is ſuch 
a Term in the Executrix as is given to the Huſ- 
band upon the Intermarriage, and the Educa. 
tion and keeping of the Child is not ſuch a par- 
ticular Privity, but it may be performed effectu- 
ally by another. Hob. 285. Balder and Blackburn. 

An Husband ſubmits to an Arbitrament con- 
cerning the Wife's Term, it ſhall bind the Wife; 


for if the Baron had granted over the Term, it 
would have bound the Wife, and by conſequence 


the Submiſſion being for the Intereſt and Title 


ol the Term, is as much in effect as if he had 


granted over the Term. Dyer 11 3. in Margine. 
But though the Husband doth gain theſe things 
by the Intermarriage, yet if he be bound in an 
Obligation, and the Condition is, that he ſhall 
not ſell the Apparel of his Wiſe, this is good; as 


if a Man bind himſelf to a Stranger to pay 20/. 


Covenant, 


per Annum to his Wife, that is good without 


doubt. By Coke,Smith and Watſon's Caſe, 1 Roll, 


Rep. 334. 72 
What the Husband may releaſe or diſcharge,or not. 


The Covenant was, that a Stranger ſhould pay 
81. yearly to onę of the Covenantees, and to one 
F. I. a Stranger; F. I. took to Husband one B. 
who did releaſe the Payment. Per Curiam. B. is 
a Stranger, to whoſe Wife the Payment is to be 
made ; now he cannot releaſe this, he having 
no Right at all therein, nor yet any Remedy co 

| Come 


Land 
a 


Aren 


* 
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come by it: And judgment was pro Quer. 3 Bulſt. 


29, Quick and Harris verſus Ludborrow. 


A Widow brought an Annuity againſt A. ſor 
30 l. Annuity, granted by the Defendant to the 
Plaintiff by Indenture. To which the Defen- 
dant pleads a Releaſe by expreſs words, reciting 
the Annuity made by the Husband of the Plain- 


tiff duting the Coverture. The Plaintiff demurs; 


and per Curiam, The Bar is not good, becauſe the 


Aunuity. 


Husband may not extinct the Annuity of the, 


Wife, being an Annuity for Life z but that ſhe, 


if ſhe ſurvive the Husband, ſhall have an Action 
for it. Moore 523. Thomſon and Butler. 

If Husband and Wife are divorced cauſa adul- 
teri;, yet the Husband may after releaſe a Le- 
gacy due to the Wiſe; for the Divorce does not 
divorce the Vinculam Matrimonii, but «a Menſa & 


Doro, 43 El. Stephen and Tott, Roll. Rep, But 


if after ſuch Divorce the Wife ſues without the 
Husband, as ſhe may for a Defamation in the 


Spiritual Court, and recover, and Penance en- * Poſtea. 


joined, expenſa Litis taxed, the Husband may not 
diſcharge this. 14 Fac. Newton's Cale, 

If A. promiſe B. a Feme ſole, that in conſide. 
ration ſhe will marry C. his Brother, that he will 
give B. 101, if ſhe ſurvive C. And after B. takes 
C. to Husband accordingly ; C. cannot after diſ- 
charge A. of this Promiſe by his Releaſe, to biud 
B. after his Deceaſe, becauſe the Promiſe reſts in 
Contingency during the Lite of C, the Husband. 
Hill. 6, El. B. R. Belcher and Hudſon. Hob. Smith 
and Stafford's Caſe. But expreſs words of Pro- 
miſe had releaſed it. 


A Legacy of 101. was bequeathed to a Feme Lg. 


Covert so be paid eighteen Months after the 
death of the Deviſor. The Teſtator dies, and 
after the Wife within the eighteen Months dies, 
and the Daughter of the Wife took Adminiſtra- 

3 7 tion. 


After Divorce. 


Promiſe. 
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Aſſignment of 
4 Debt due to 
the Wife by the 
Hutband to the 


King. 


Arbitrament. 


Of Baron and Feme's Intereſt Chap. IX. 


tion. But the Legacy belongs not co the Daugh- 
ter, but to the Husband, for the Husband 
had an intereſt in it before the time of Payment 
accrued, and he might have releaſed it. 2 Roll. 
Rep. 136. | 

If the Husband be indebted to the King, he 
may aſſizn a Debt due to the Wile before Co- 
verture; as B. was indebted by a Statute in 
20001, to C. who dying inteſtate, Adminiſtra- 
tion was committed to his Wife, who married 
Phone Facone became bound with another, to 
the King in 600 J. and he and his Wife did af- 
ſign this Statute by Deed inrolled to the King, 
for the payment of the ſaid 600/, Per Curiam, 
This Aſſigument is good notwithſtanding the Sta- 
2 of 7 Fac. Vide Hob. 253. Breadman and 
Coles, 

If a Feme be indebted to F.S. in a certain 
Sum as Adminiſtratrix to J. D. and ſhe takes 
an Husband, and the Husband and J. S. ſub- 
mit all matters between them to the Award of 
W. M. he may make an Award of this Debt 
that is due by the Baron and Feme, although it 


be done in Right of the Wife, and as Admini- 


ſtratrix, for it is now chargeable by the Inter- 


marriage. 1 Rol. Abr. 246.Cro. Fac. 447. Lamley 


and Hutton, So an Arbitrator may make an 
Award upon ſuch ſubmiſſion of a Debt to the 
Wife as Executrix. 21 H. 7. 29. b. 

If A. and B. ſubmit to the Arbitrament of F. 
S. of all Suits and Actions depending between 
them two, the Arbitrator may not make an A- 


ward of an Action that B. and his Wiſe have de- 


pending againſt 4. for this is out of the Submiſ 
ſion. 1 Rol. Abr. 246. Brocas and Sca vage. | 
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What Atts, __ or For feitures of the Hutband 
hall bind the Wife after his Death. 

As for the Diſpoſition of the Wife's Term. 

Vide infra & ſupra, | | 

I the Husband attorn to a Grant in Pais by Artorament, 

Deed, this ſhall bind the Wife. 9 Co. 85. b. Con. 

vie s Oaſe. | | 3 

A Legacy is given to a Feme Covert, and the Legacy re- 

Husband releaſeth, and after he and his Wife ſue %. 

in the Court Chriſtian for the Legacy; the 

Party that ſued ſhall not have a Prohibition up. 

on the Releaſe of the Husband, becauſe the 

Temporal Judges may not meddle with the Le- 


Wie and by Conſeqtience cannot determine, 


hether the Releaſe will extinguiſh it or not. 

„ 29 | | 
If one Coparcener be married, and for Ow: Rent for Owel. 
ety of Partition the Husband and Wife grant 9 Partition. 
a Rent to the other ewo out of the Pare of the 
Feme covert, this Partition being equal ſhall 
charge the Part of the Feme Covert for ever. 

1 Inſt. 196. b. . 

If a Baron ſeized for Life, or in Fee, in Re. 
Right 6f his Wife, grant a Rent and dies, the 
Feme ſhall hold it diſcharged, for ſhe comes in 
patatnount the Charge; fo if he be poſſeſt for 
Years in the Right of his Wile, and grant a 
Rent. 9 H. 6. 52. 4 | OY 
The Husbind is ſeiſed of Land in the Right Conu/ee of 4 
bf his Wife in Fee, atid makes a Leafe for Years cafes 
of it, afid after he atid his Wiſe levy a Fine % yy;bond 
tome ceog fc, to FJ. S. in Fee, and after the of che wife's 
Husband dies, the Conuſee ſhall hold the Land Land. 
diſcharged of the Leaſe, for the L fe was void 
by the Death of the Husband; for the Husband 

joined for Confottnity and Neceflity, and all 
the Eftate paſſed from the Wife. 1 Co. 76. Bre. 


don's Cale. 2 Co. 77. Cromwel's Caſe. 12 
F So 
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So it is of the So if a Baron, ſeized in the Right of his Wife in 
Grant of # Fee, acknowledge a Statute, or grant a Rent out 
3 ian the Land, and after he and his Wife join in a Fine 

: come ceo, &c. to F. S in Fee, and aſter the 

Husband dies, J. S. ſhall hold the Land dil: 

charged ol the Rent and the Statute, for the 

Cauſe aforeſaid. 2 Co. 77. Cromwel's Caſe. So 

is Harvy and Thomas's Caſe. Cro. Elix. 216. 

Harriſon and his Wife fold the Land of the Wife 

by Deed indented, but it was not enrolled with. 

in the ſix Months, and afterwards the Husband 

alone makes a Leaſe by Parol, and then the 

Baron and Feme levy a Fine to the Bargainee, 

had die; the Queſtion was, If the Conuſee of 

the Fine ſhall avoid this Leaſe? Per Curiam, He 

ſhall, for being made by the Baron only, it 

was void as to the Wife, and no Acceptance 

can make it good; and as it ſhall be void to 

the Wife, fo to the Conuſee: So of a Rent-Charge 

granted by the Husband, or a Recogniſance by 

him. 

Aliter, where But if Baron and Feme are Jointenants in 
the Baron and Fee, or in Tail, upon a Conveyance made du- 
Feme are ring Coverture, and the Husband acknowledge 
Jointenants. 2 Statute, and after he and his Wife acknow. 
ledge a Fine come ceo, & c. to F. S. and ſuffer 

a Recovery to him, and after the Husband dies, 

yet J. S. ſhall hold this charged with the Sta- 

' tute, for he comes in of the Eſtate of the Hu. 

band as well as the Wife, and there are no Moie- 

ties between them: Aliter, if the Conveyance 

were made to them before Coverture. For if 

Baron and Feme are Jointenants in Fee. upon a 
Conveyance to them made before Marriage, and 

the Husband acknowledgeth a Statute, or grants 

a Rent out of the Land, or leaſe the Land to 

another, and after he and his Wiſe levy a Fine 

come ceo, Oc. to F. S. and after the Husband 
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dies, it ſeems that F. S. ſhall hold one Moiety 
diſcharged by the Death of the Husband, for 
the Husband hath notPower to charge the Moie- 
ty of his Wife, but during his Life. 

If a Baron poſſeſſed in the Right of his Wiſe Leaſe for mar- 
of a Term is condemned in a Judgment, or ac- r t of he 
knowledgeih a Statute and dies, this ſhall not by "I 
extended on the Wife. 9 H. 6. 52. b. Judgment 4 

But if the Husband be indebted to the King, gainft the 34. 
and purchaſe Lands for Years to him and his r. 

Wife, and dies, this Land ſhall be put in Execu- End, for 


tion for the faid Debt ; for the Husband had * 8 


Power to diſpoſe of the ſaid Term. 8 Co. 5, ſatjec to the 


171. Sir Gerrard Fleetwood, 2 Roll. Abr. 157. King's Debs. 
If the Cogniſee of a Statute dies inteſtate, 
and Adminiſtration is granted to his Wife, who 
marries 7. S. who becomes Debtor to the King, 
the Chattels which J. S. had in Right of his 
Wife as Adminiſtratrix ſhall not be extended 
for this Debt of the King, for that theſe Chattels 
are to pay Debts. 2 Roll. Abr. 159. Buckler and 
es, | 


Action brought by a Feme Covert, 


2 H 4. Sir Robert Belknap that reverend and 
learned Judge was baniſhed out of the Realm 
( Relegatus in Vaſconiam) not for any Defect or 
Offence of his, but by the Might of his potent 
Enemies and the Malice of the Times; but Sy. 
bil Belknap, his Lady, continuing in England, 
ſhe was wronged, and ſhe commenced a Suit in 
her own Name alone, not naming her Huſ- 
band: Exception being taken againſt it, be- 
cauſe her Husband was living; yet notwith- 
ſtanding it was adjudged good, and ſhe reco- 
ver'd, which made Markham lay, 


F 2 Ecce 
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By Feoffment, 


fos Breviam in B. C. that he deliver the Deed 


— — —— 
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Ecce modo mirum quod famina fert Breve Regis, 
Non nominando virum conjunttum robore Legis. 


And yet it was not any ſuch Wonder, that the 
Wife ſhould have an Action of Account as a 


Feme ſole where the Husband is baniſhed by 


Parliament or abjured. (Abjuration is called a 
Divorce between the Hasband and Wife.) ey. 
land 18 Ed. 1. was exited, big Wife had her 


Jointure. 10 Ed. 3. The King brought a Quare 


Impedit againſt the Wiſe of an exiled Man. 14 
Fac. Wilmore brought Treſpaſs by the Name of 
Widow, her Husband living at Lisbon in Porty. 
al. | 
N If Baron and Feme ſue a Bond made to the 
Wife in C. B. and the Deed is there denied, 
for which they remain in the keeping of the 
Cuſtos Brevium, and the Baron die, the Wife 
may have a Writ of Chancery directed to the Ca- 


of the Wife, becauſe the Plea is determined by 
the Death of the Husband. Ro 6 


Forfeiture. 


A Baron is ſeized in the Right of his Wife pur 
vie, and they make a Feoffment, this is a For. 


feitare during the Coverture. 


So if a Baron ſole makes a Feoffment, this is 
a Forfeiture during the Coverture, But in theſe 


Cafes it ſhalt not be any Forfeiture againſt the 


Wife after the Death of the Husband. 8 Co. 44. 


Wittingham's Cafe. | 


But if the Husband poſſeſt of a Term in the 


Right of the Wife forfeit the Term, this ſhall 


bind the Wife for that he might diſpoſe of the 
Term. | H. 61 2. 3. 2 H. 6, 2, b. 
4 If 


| 
| 
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if Baron and Feme, Leſſees for Lite in Right By 4cceprange 
of the Wife, accept a Fine come ceo, Cc. of 27 Fine come 
Stranger, this ſhall not be any Forteiture a- *, G6. 
ainſt the Wife after the Death of the Husband, 
33 ſhe was not examined upon this Fine. 
Dyer 148. | 
A Copyholder in Fee takes an Husband, who Copybeld. 
makes a Leaſe for Years without Licenſe, which 
by the Cuſtom of the Manor is a Forfeiture ; 
this Forfeiture ſhall not bind the Wife and her 
Heirs after the Husband s Death, but the Wife after 
his Death ſhall have it again. Cro, Car. 7. 2 Roll. 
244, 345. Savern and Smith, And Dodderidge 
took this Difference. Where a Feme ole is a 
Copyholder, and ſhe takes an Husband, who 
made a Leaſe for Years without Licenſe, the 
ſame is 2 Forfeiture, becauſe it is her Folly that 
ſhe will take ſuch an Husband as will forfeit her 
Land : But where a Copyhold is granted to a 


Feme Covert, and the Husband makes a Leaſe 


without Licenſe, in ſuch Caſe it is no Forfeiture; Piverſity. 
and fo in the Caſe of a Feme, Leſſee for Life, 

at the Common Law againſt Whittingbam. 8 Co, 

44. But | find no ſuch Difference in Cro. Car. 
Feoffment in Fee of a Manor to the Uſe of Lapſe of time 
himſelf and his Wiſe for Life, the Kemainder to I cutting of 
his Heirs ; and in the Manor there are Under- — 
Woods uſually to be cut every one and twenty . 
Vears, and the Husband ſuffered the Woods to 

grow five and twenty Years, and dies. The 

Queſtion was, If the Husband's ſuffering it to 

grow five and twenty Years during the Cover- 

ture ſhall bind the Wife ſo as ſhe ſhould not cut 

the Woods? Per Cariam. It ſhall bind her, for 

that the time is limited by Law, and it the time 

be incurred it ſhall not be felled aſte wards. 

Gogh, 5. 1 Brownl, 73. 1 Leon. 61. | 
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Forfeiture for 


Alienation, 


Forfeiture for 


Congition. 


Arbitra nent. 


Confirmation, 


Ail prier. 
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It a Man make a Leaſe for Years on Condi- 
tion that the Leſſee, his Executors or Aſſigns 
ſhall not alien ; there if the Wife, Executrix,and 
her ſecond Husband alien, this ſhall be a For- 
feiture ; for the Condition follows the Eſtate and 
is inherent to it. Dyer x. But where the A- 
greement is collateral and perſonal, as if a Con- 
dition be that a Woman ſhall not beat F. S. 
and ſhe takes an Husband who beats him, this 
ſhall not be a Forfeiture ; for the Condition was 
annexed to the Perſon of the Wife : But the 
Waſte of the Husband is the Waſte of the Wife 
for that follows the Eſtate, and is not perſonal. 

Baron and Feme are poſſeſt of a Term in the 
Right of his Wife, as Executrix to her firſt Huſ- 
band, and a Stranger pretending Title co it, and 
the Husband ſubmit to Arbitrament in writing 
for the Intereſt and Title of the Leaſe; and the 
Arbitrators award one Part to the Pretender, 
and the other Moiety to the Baron and Feme. 
Quere, If the Award ſhall bind the Wiſe aſter 
the Death of her Husband? 


What Act, done by the Huchand and Wife ſhall le 
_ conſtrued as the AGF of the Wife or not, ſo as 
to bind her after the Death of the Huband or 


note 


If Baron and Feme are Patrons in jure uxoris, 
if they confirm by Deed the Leaſe of the Parſon, 
this is not good againſt the Wife and her Heirs, 
but only during Coverture ; for the Deed of 
the Wife is void. Dyer 131. 1. 

Baron and Feme, Tenants for Life, join in 
the praying of Aid of a Stranger ; this ſhall be 
no Forfeiture of the Eſtate of the Wife. 15 E. 4. 
n | 

[ 


A 
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A Statute-Merchant was made by Baron and 
Feme, and they join in a Defeazance ; this ſhall 
not be the Defeaſanze of the Wife. 48 E. 3. 12. | 

In Caſes of Limitation of Eſtates, as if Limi 7" Cafes of Li- 


mitation. 


tation be, if a Ring be tendred by a Woman that 
the Land ſhall remain to her, and ſhe takes an 
Husband, and after ſhe and the Husband tender 
the Ring, this ſhall be a fufficienr Tender, and 
{hall be intended the Act of che Wiſe. 

If Baron and Feme join in a Fine of the Wif-'s Peclaring the 
Land, the Wife alone without the Husband may Uſe of Fine. 
declare the Uſes of it. Bekwith's Cafe. 2 Co. 27. 

Many Acts in Pais made by the Baron and 
Feme, ſhall be intended the Act of the Wife; 
as Agreement to the Uſe of a Fine, which ſhall. 
bind the Wife after the Death of the Husband. 

Baron and Feme grant a Rent for Equality of 5% #7 Owe 
Partition, this ſhall bind the Wife after the Death 27 _— 
of the Husband ; for it is her Act as well as the 


Act of the Husband, and ſhall be intended for Cendition to 


her Benefit. Feoffment of a married Woman rei. 
on condition to reinfeoff, and ſhe with her 
Husband makes the Feoffment, it is good. A roy. 
Woman Leſſor pur vie with her Husband at- 
torns upon the Grant of a Reverſion; it is good 
and ſhall bind the Wife after the Death of the 
Husband. | 

If an Eſtate be conveyed with Power that the nt of the 
Husband with the Aſſent of the Wife may re Ute Re 
voke, the Aﬀent of the Wiſe to ſuch: Revocati- e. 
on is good. So if the Proviſo be that a mar- 
ried Woman without the Aſſent of her Huſ- 
band may make a Revocation of Ules and de- 
clare new, this is good. 2 Brownl. 139, 140 

Where the Wife is examined by Writ ſhe ſhall Ae leg- 
be bound, otherwiſe not. 19, Co. 43. Baron we of - 


and Feme acknowledg- a Deed to be inrolled, hoes to be in- 
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Payment to 4 
Feme Covert. 


Wofte. 


Of Baron and Feme's Intereſt Chap. IX. 


this doth not bind her becauſe ſhe is not exa- 


mined by Writ, 


Debt on an Arbitration Bond. The Defen- 
dant pleaded, the Arbitrator had awarded that 
the Defendant ſhould pay to the Plaintiff ro /, 
a d ſaid he had paid it ta the Plaintiff's 
Wife, who received it; upon which the Plain- 
tiff did demurr. Judgment pro Quer. For Pay- 
ment to her was not good, 1 Lean. 320. Fraud 
and Batt?s Caſe. 


For what Adti or Torts of the Wife the Husband 
ſhall be puniſhed, Et e contra. Vide Tit. Action 
and Tit. Waſt. 


If a Leaſe be made to Baron and bs and 
the Baron doth Waſte and dieth, if the Wiſe a- 


gtee to the Eſtate the ſhall be puniſhed for 


the Waſte done by the Husband, in like 
manner as if a Stranger had done the Waſte ; 
after the Death of the Husband ſhe is in from 


the Leſſor, and if the Action had been brought 


was not made i into a Garment in the Life of 


againſt the Baron and Feme, the Waſte ſhould 
have been quod fecerunt vaſtum; ſo as it is as well 
the Waſte of the Wiſe, as 'of the Husband. 


2 Inſt. 303. 


Paraphernalia, 


By our Law the Apparel of the Wiſe is call. 
ed Bona Paraphernalia, The Wife by the Com- 
mon Law ought to have her neceſſary Apparel 
jor her Body after the Death of the Husband, 
and not the Executors of the Husband ; but he 
ſhall not have exceſſive Apparel. 

If the Husband deliver to his Wife a Piece of 
Cloth to make a Garment and dies, albeit it 


the 
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Chap. IX. i each other's Fortune. 


the Husband, yet the Wife ſhall have it and 
not the Executor, inaſmuch as it was delivered 
to her to that Intent. But againſt the Debtee 
of the Husband the Wife ſhall have no more 
Apparel than is convenient. Mich. 40 & 41 
Eliz,, HarwePF's Cale. 5 . 

A Chain of Diamonds and Pearls being worth 
370 l. being uſually worn by a Woman who 
was the Daughter of an Earl in Ireland, and a 
Baron of England, and the Wife of a Knight 
and the King's Serjeant at Law, ſhall be Bong 
Paraphernalia ;, ſo that the Husband cannot de- 


viſe them from the Wife, Cro. Car. 343 The 


Lord Haſtings and Dowglaſs. Richardſon and 


Crook thought the Wife ſhall not have them as 


Bona Paraphernalia, becauſe they were not ne- 
ceſſary for her, but only convenient: Tone, and 
Berkly e contra: But all agreed ſhe ſhall have 


her neceſſary Apparel. \o 


What Things or Actions the Wife ſhall bave after 
| the Death of the Husband, 


What Actions 9 Real. 
What Things Perſonal. 


The Wife ſhall have Treſpaſs after the Death 


- of the Husband for Trees cut upon the Land 


during the Coverture. 18 E. 4. 13. 39 H. 6.45. 

If the Husband pull down an Houſe which 
he had in Righe of his Wife, and gives the 
Timber, the Wife ſhall not have an Action for 
it, after che Death of the Husband. 43 E. 3. 26. 6. 
Roſe Edmonds brought Treſpaſs againſt P. for 
putting in his Beaſts into her Land. 1 Mai, conti- 
nuando uſque Fanuary : On Not guilty, the Plain- 
tiff had Judgment. Error was brought, and Error 
in Fact was, that Reſe Edmonds was covert de Ba- 


? ron 
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Of Baron and Feme's Intereſt Chap. IX. 
ron the firſt Day of May, and fo for a Week af- 
ter, and her Hugsband being dead it is gone 
with his Perfon ; and Damage s were given en- 

_ tirely : Per Curiam. It is Error. 
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What Things perſonal. Vide Acceptance 


Bond. If an Obligation be made to Baron and Feme, 
the Feme ſhall have it by Survivor if ſhe will. 
4 H. 6. 6. 10 Car. in Cam, Scaccar. Spark and 
Fairman's Cale. 

Goods, Ss the Wife ſhall have a Recogniſance by a 

Survivor; but if the Goods are given to Baron 

and Feme, the Feme ſhall not have them by 
Survivor, but the Executors. 

Monies pur- A Feme Covert purloined her Husband's 

boined. Goods or Money, and put the Money into o- 
ther Mens Hands, who therewith buy Lands to 
her Uſe ; if the Heir or Executor of the Husband 
do ſue in Equity for Relief, or to have the 
Land or Money reſtored, yet denied Relief ; 
for ſaid Egerton Chancellor, he would not relieve 
the Heir or Executor (nor the Husband him- 
ſelf if he were alive) for he fate not there to re- 
lieve Fools or Buzzards, who-could not keep 
their Money from their Wives, 


Things Real. Vide Acceptance. Vide Rent. 


If a Leaſe for Years be made to Baron and 
Feme, the Feme ſhall have it by Survivor. 

If a Feme ſeiſed of a Rent-Service, takes 
Husband, and a'ter the Husband dies, the Wite 
ſhall have the Arrears incurred during the Co- 
verture. 15E, 4. 10. 
lf a Feme make a Leaſe for Life or Years, 

reſerving Rent, and a'ter takes Husband, after 


the Death of the Husband the Wife ſhall have 
the 


Leaſe for Years, 


Rent. 
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af- the Arrears incurred during the Coverture, and 
ne not the Executor of the Husband, becauſe this 
a iſſues out of the Freehold. | 

; If a Rent-Charge be granted to A. a Feme, 


and B, for Years, and after they intermarry, 
and after Arrearages incur, and after the Huſ- 
band dies ; the Wife ſhall have the Reſidue of 


e, the Rent, and alſo the Arrearages in the Writ 
ill of Annuity, for that they participate of the 
ad Nature of the Principal, and the Executor of 


the Husband ſhall not have the Arrears, Mich. 
Yy 22 Fac. B. R. Carew and Burgoigne. 


n 

* What Things the Husband ſhall have after the 

g F Death of the Wife. Ao 

s 

4 If a Feme having a Rent for Life takes an 4rrears of 
48 Husband and dies, the Husband ſhall have the Kent. 
q Arreares incurred during the Coverture. 10 H. 

0 6. II, 12. 4 Co. Ognel's Caſe: But he ſhall not 

5 have the Arrears incurred before the Coverture 

5 at Common Law, but by the Statute of 32 H. 

4 8. he ſhall. 

l If a Feme make a Leaſe for Years rendring 

. Rent, and afterwards takes Husband, and dies, 


che Husband ſhall have the Arrears incurred 
during the Coverture. 13 H. 6. 11. 
If Baron and Feme in the Right of the Wife Preſentation, 

are ſeiſed of an Advowſon, and the Church is 
| void, and after the Feme dies, yet the Husband 

ſhall preſent to this Church; for it cannot be 
| granted over, yet it is not meerly in Action. 
1 Inſt. 120. But otherwiſe of a Bond to the 
Wife; as if J. S. becomes bound to a Feme 
Covert, and ſhe dies, her Husband ſhall not 
have this Obligation without Adminiſtration, 
for that it is a Thing in Action. 


It 


76 
Leaſe for 


Tears, 


Intereſt of @ 


Term by the 
Performance 


Baron and Feme's Intereſt, &c. Chap. IX. 

If the Husband be poſſeſt of a Leaſe for 
Years of Land in the Right of the Wife, and 
after the Wife dies, the Intereſt of the Leaſe is 
preſently veſted in the Husband by Law, and 
he ſhall have it, and not the Adminiſtrator of 
the Wife. Dyer 1'51. Plowd, 192. Mrotely and 
Adams, 1 Inſt, 46. 


Husband, and they join in the Grant of a 
Term upon Condition that if they, their Exe. 


of the Conditi- outors or Adminiſtrators pay 10 J. at ſuch a 


- 


Day, it ſhall be lawful for them to re-enter, and 
after the Wife dies, the Husband pays the 10 1. 
and enters, and dies, his Executors ſhall have 
the Term, and not the Adminiſtrator of the 
Wife; for that the Intereſt of the Term ſur- 


vives to the Husband. Paſch. 12 Fac. B. R. Radford” 


and Dung. 


Term in Troff, If a Term for Years be granted in Truſt, the 


Baron ſhall not have it. Per Coke in Vaterbouſes 


Caſe. 


Leaſe for Life. 


for Nears. 


What Things the Wife may make good after the 
Death of her Husband, or not. 


If a Bond be made to Baron and Feme, 


the Feme may refuſe this after the Death of the 


Baron. 4 H. 6. 6. and by fuch Waver this is 
made an Obligation to the Husband only. 

If Baron and Feme join in a Leaſe for Life 
of the Land of the Wife rendring Rent, the 
Feme may make this good by Agreement after 
the Death of her Baron, and ſhall have the 
Rent. 10 H. 6.4 So of a Leaſe for Years. 
Vide Leaſe for one and twenty Years, or three 
Lives by the Statute, infre. | 


CHAP. 


A Feme poſſeſt of a Leaſe for Years, takes 
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Chap. X. 


CHAP. x 
Tenant by the Curteſie. 


The Nature of Tenancy by the Curteſie. Of what 


Eſt ate à Man ſhall be Tenant by the Curteſie or 
mot, If be ſhall be Tenant by the Curteſie of an 
Eſtate in Suſpence or not, In what Caſes the 
Husband ſhall be Tenant by the Curteſie, where 
the Wife's Eſtate is defeaſible by Condition, Four 
Things belong to @ Tenant by the Curteſie. What 
Seiſin of the Wife it muſt be to make the Huſ- 
band Tenant by the Curteſie, In what Gaſes a 
Man ſhall be Tenant by the Curteſie of a Seiſin in 
Law. How a Man ſhall be Tenant by the Curte- 


fre in Reſpect of the Ine, and how he muſt plead 


the having of Iſue. 


Man taketh a Wiſe ſeiſed of Lands in 


22 by the Curteſie of England is where 
2 


Fee. ſimple or in Fee-Tail general, or ſeiſed as 


Heir in Tail ſpecial, and hath Iſſue male or 


female by the ſame Wife born alive, though 


the Iſſue aſter dieth or liveth, yet if the Wife 
die, the Husband ſhall hold the Land during his 


Life by the Law of England. 


Of what Eſtate a Man ſhall be Tenant by the Cur- 


of ſuch Eſtate as the Wife hath, aa” - 


teſie or not, 
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It is laid down as a Rule by Litcleton, Sect. Regula. 
52. That in every Caſe where a Man taketh 
a Wife ſeiſed of ſuch an Eſtate of Tenements, 
c. as the Iſſue which he hath by his Wife 
may by Poflibility inherit the ſame Tenements, 
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the Wife: In this Caſe after the Deceaſe of the 
Wife he ſhall have the ſame Tenements by the 
Curteſie of England, otherwiſe not. / If Lands 
be given to a Woman and to the Heirs males 
of her Body, ſhe taketh an Husband and hath 
Iſſue a Daughter and dieth, he ſhall not be 
Tenant by the Curteſie, becauſe the Daughter 
by no Poſſibility could inberit the Mother's E- 
ſtate in the Land; and therefore if a Woman 
Tenant in Tail general maketh a Feoffment in 
Fee, and taketh back an Eſtate in Fee, and 


take a Hushand, and hath Iſſue and the Wife 


dieth, the Iſſue in a Formedon may recover the 
Land againſt his Father, becauſe he is to reco- 
ver the Land by Force of the Eſtate-tail, as 
Heir to his Mother, and is not inheritable to 
his Father. If a Man taketh a Wife ſeiſed of 
Lands and Tenements in Fee, and hath Iſſue, 
and after the Wile is attainted of Felony, ſo as 
the Iſſue cannot inherit ro her, yet he ſhall be 
Tenant by the Curteſie in reſpect of the Iſſue 
which he had before the Felony, and which by 
Poflibility might have inherited; but if the 


Wife had been attainted of Felony before the 


Iſſue, alteic he hath Iſſue afterwards, he ſhall 
not be Tenant by the Curteſie. 

No Tenancy by If an Eſtate of Freehold in Seigniories, Rents, 
the Curteſie of Commons, or ſuch like, be ſuſpended, a Man 
2 Eftare ſoſ- ſhall not be Tenant by the Curteſie ; but if the 
pended. Suſpenſion be but for Years, he ſhall be Tenant 
by the Curteſie : As if the Tenant make a Leaſe 
for Life of the Tenancy to the Seignoreſs, who 
taketh an Husband and hath Iſſue, the Wife 
dieth, he ſhall not be Tenant by the Curteſie; 
but if the Leaſe had been made but for Years, 

he ſhall be Tenant by the Curteſie. 
If a Woman Tenant in Tail general taketh 
an Husband and hath Iflue, which Iſſue _ 

an 
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Chap. Xx. Of Tenant by Curteſie. 


and the Wiſe dieth without any other Iffue, 
yet the Husband ſhall be Tenant by the Curte- 
ſie, albeit the Eſtate in Tail be determined, 
becauſe he was entituled to be Tehant per Le- 
gem Angliæ, before the Eſtate in Tail was ſpent, 
and for that the Land remaineth. But if a Wo- 
man make a Gift in Tail, and reſerve a Rent to 
her and her Heirs, and the Donor take Huſ- 
band and hath Iſſue, and the Donee dies with- 
out Iſſue, the Wife dies, the Husband ſhall not 
be Tenant by the Curteſie, becauſe the Rent 
newly reſerved is by Act of God determined, 
and no Eſtate thereof remaineth; aliter, if a 
Man ſeiſed in Fee of a Rent makes a Giſt in 
Tail general to a Woman, Cc. 1 Inf. 30. 

A Woman taketh Husband and hath Iſſue, 


Lands deſcend to the Wife, the Husband en- 


ters, and after the Wife is found an Ideot by 
Office, the Lands ſhall be ſeiſed by the King; 
for the Title of the Tenancy by the Curteſie 
and of the King being at one Inſtant, the Title 
of the King ſhall be preferred. 
A Man ſhall be Tenant by Curteſie of a Caſtle. 
A Man ſhall be Tenant by Curteſie of Com- 


mon ſans nombre. 
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A Man ſhall not be Tenant by the Curteſie Regula. 


of a bare Right, Title, Uſe, or of a Reverſion 


or Remainder expectant upon any Eſtate of 
Freehold, unleſs the particular Eſtate be deter- 
mined or ended during the Coverture. 


In what Caſe the Husband ſhall be Tinant by the 
Curteſie where the Wife t Eſtate is defeaſible by 
Condition, 


The Mother being feiſed of certain Lands 


had Iſſue two Daughters, and by Indenture co- 
3 venanted 


80 U Tenant by Curteſie. Chap. Xx. 
venanted to ſtand ſeiſed to the Uſe- of E. her 
eldeſt Daughter in Tail, on Condition that the 
ſaid E. ſhould pay to her other Daughter with- 
in a Year after the Death of the Mother, or 
within a Yeat aſter the other Daughter ſhould 
cotne to the Age of eighteen Years, 300 J and 
it E ſhould fail in the Payment of the ſaid Sum, 
or ſhall die without [ſſbe before ſuch Payment, 
then to the Uſe of the ſaid ſecond Daughter 54 
in Tail. The Mother dies, E. takes Husband, 
hath Iſſue, and dfterwards dies ſans Iſſue before 
the Day of Payment, the Husband ſhall be Te- 
natit by the Curteſie: For as to the Condition ; 
of the Payment of the ſaid Sums, the ſame is t 
not deterinined, for (he died /a»s Iſſue before ( 
the Day of Payment, viz. before the ſecond 
Daughter came of the Age of eighteeh Years, 
and as to that there is Hs Condition broken: 


And 4s to the Point of dying without Iſſue, the P 
ſame is not a Conditiofl but rather a Limita- A 
tiom of the Eſtate, and the ſame is no more 7 
than what the Law faith, and the Eſtate- tail is fi 
ſpent and determined by dying ſans Hue, and te 
doth not ceaſe nor i5 cut off by any Limitati- N 
bn. 1 Leon. 167, Sams and, Pain's Cale. bz 
A Man is entituled to be Tenant by the Cur- ye 
teſie, afid maketh a Feoffment in Fee upon Con- ih 
dition, and entreth for the Condition broken, he 
and then his Wife dieth; he ſhall not be Tenant Ey 
by the Curteſie, becauſe albeit the Eſtate given by no 
the Feoffment be conditional, yet his Title to be the 
Tenant by the Curteſie was incluſively abſolutely the 
extinct by the Feoffment ; for the Condition | 
was not annexed to it. the 


The Husband ſhall be Tenant by the Cutteſy ſeil 
of the Wife's Gavel- kind Lands, whether he hath Iſt 
Iflue by her or not. Co. 1 If. 110. An Alien anc 
cannot be Tenant by the Curteſig, = FIG 


Chap. X. Of Tenant by Curteſy. 


Now four things do belong to an Eſtate of 


Tenant by the Curteſy. 
1. Marr iage. 


The Cuſtom of a Manor was, That if any 


Man take hte Wife any cuſtomary Tenant, and 
hath Iſſue, and ſhall outlive his Wife, he ſhall 


be Tenant by Curteſie, and pleads he took to 


Wife Anne, to whom, during the Coverture, a 
cuſtomary Tencment did defcend,and had Hue ; 
by this Cuitom he ſhall not be Tenant by Cur- 
teſie, for Anne was not a cuſtomary Tenant at 
the 42s of Marriage. 2 Leon. Sir Jobn Savage's 
Cale. 


2. Seiſin of the Wiſe. 
Now there is a twofold Seiſin, a Seſin i gy 


And the Seiſin of the Wife is intended a Seiſin in 
Deed: As if a Man died ſeiſed of Lands in Fee- 
ſimple, or Fee-tail general, theſe Lands deſcend 
to his Daughter, and ſhe taketh Husband and 
hath Iſſue, and dies before any Entry, the Huſ- 


band ſhall not be Tenant by the Curteſie; and 


yet in this Caſe ſhe had a Seifin in Law: Butif 
ſhe or her Husband, had during her Life entred, 
he had been Tenant by the Curteſie. r Inf. 29. 
Except the Wife be actually ſeiſed, the Heir ſhall 
not make himſelf Heir to the Wife ; and chat is 
the Reaſon that a Man ſhall not be Tenant by 

the Curteſie of a Seiſin in Law. 3 
But in ſome Cafes a Man ſhall be Tenant by 
the Curteſie of a Seiſin in Law; as if a Man 
ſeiſed of an Advowſon, or Rent in Fee, hath 
Iſſue a Daughter, who is married and hath Iſſue, 
and dies ſeiſed, the Wife before the Rent be- 
G | come 
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Of Tenant by the Curteſy. Chap. X. 


come due, or the Church became void, dieth ; ſhe 


Copy hold. 


had but a Seiſin in Law, and yet he ſhall be Te- 


nant by the Curteſie, becauſe he could by no 
Induſtry attain to any other Seiſin, Et impoten. 
tia excuſat Legem. 

The Tenant took the Seignoreſs to. Wife, and 
had Ifſue, the Wife died, the Husband ſhall not 
be Tenant by Curteſie ; for although the Seig- 
niory was in her at the time of the Marriage, 
yet by Priority in Law it ceaſed, fo as no Seiſin 
of the Seignory was during the Coverture: 1 E. 


'A Baron ſhall not be Tenant by Curteſie of a 
Copyhold, unleſs there be a Cuſtom to warrant 
it. Cro, Elix. 361, 


3. Iſſue. 

If a Man ſeiſed of Lands in Fee, hath Iſſue a 
Daughter, who taketh Husband and hath Iſſue, 
the Father dies, the Husband enters, he ſhall be 
Tenant by the Curteſie, although the Iſſue was 


had before the Wife was ſeiſed; and fo it is tho 


the lſſue had died in the Life-time of her Father, 
before any Deſcent of the Land, yet ſhall he be 
Tenant by the Curteſie. | 


If a Woman ſeiſed of Lands in Fee, taketh | 


Husband, and by him is big with Child; and in 
her Travail dies, and the Child is ript out of 
her Body alive, yet ſhall he not be Tenant by 


the Curteſie, becauſe the Child was not born 


Pleading. 


What ſball be 
ſaid lawful If 
ſue, 


during the Marriage, nor in the Life-time of the 
Wife, but in the mean time the Land deſcended, 
and in Pleading he muſt alledge, that he had Iſſue 
du ing the Marriage. 

If the Iſſue be born deaf or dumb, or both, 
or be born an Idiot, yet it is a lawful Iſſue to 
make the Husband Tenant by the Curteſie, and 
to inherit the Land, 


And 


Chap. X. Of Tenant by Cartieſy. 

And if the Iſſue be bin alive, it is ſuffici- 
ent, tho? it be not heard cry. 8 Co. 34. Pain's 
Caſe: For the crying is but a Proof that the 
Child was born alive, and ſo is Motion, Sticring, 
or the like. 


4. Death of the Husband. 

Yet it is not neceſſary that theſe four ſhould 
concur all together at one time; and therefore if 
a Man taketh a Woman ſeiſed of Land in Fee, 
and is diſſeiſed, and then have Iſſue, and the 
Wife die, he {hail enter and hold by the Curteſie: 
- if he hath Iſſue which dieth before the De- 
cent, | 

And though the Eſtate be not. conſummate till 
the Death of the Wife, vet the Eſtate hath ſuch a 
beginning after Iſſue had in the Life of the Wife, 
as is reſp cted by Law for divers purpoſes ; as 
after Iſſue had, he ſhall do homage alone; and 
if aſter Iſſue had, the Husband makes a Feoff- 
ment in Fee, and the Wife dieth, the Feoffee 
ſhall hold it during the Life of the Husband, and 
the Heir of the Wife ſhall not, during his Life, 
recover it in a ſur cui in vita; for it could not 
be a Forfeicure, for that the Eſtate at the time of 
the Feoffment was an Eſtate of Tenancy by the 
Curteſie initiate, and not conſummate. 

By Noy in his Lecture it is ſaid to be adjudg- 
ed, 36 Eliz, Feme Tenant in Tail acknowledg- 
eth a Statute and takes Husband, and hath Iſſue 
and dies, the Lands may be extended in the 
hands of Tenant by the Curteſie, and in the 
hands of the Iſſue in Tail, if the Tenant by the 
Curteſie ſurrender. during the Life of Tenant 
by the Curteſie. Dyer 5 1. b. in margine. 

Tenant by the Curteſie grants his Eſtate with 
Warranty, and comes in as Vouchee, yet ſhall 
have Aid of him in the Reverſion. Hob. 21, 

G 2 Pleading. 


8 


Of Tenant by Curteſy. Ohap. X. 
Pleading. | 


In Pleading he muſt alledge he had Iſſue du- 
ring the Marriage, and upon that point the Trial 
is to be had; and upon the Evidence it muſt be 
proved, that the Iſſue was alive, for mortuss exi- 
tus non eft exitus: Proofs are, Crying, Motion, 
Stirring, &. * 3 | 

Et fit ſeiſi exi exitum inter eos 
dam 4 & poſtea & antea, &c. ead, M. wr 
pred, obiit, + prædict. (Baron) ipſam ſuper vixit 
& ſe tenuit intus in pred. & c. Et fuit inde ſolus 
ſeiſitus in dominico ſuo ut de libero tenemento ut tenens 
inde per legem àngliæ quonſque, &c. 
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CHAP. XI. 
Dower. 


The Nature of Dower. Qualifications of the Wife 
to enable ber to have Dower, What Divorce ſball 
avoid Dower or not, Of the Endowment of a 
Wife de facto & de jure. What Seiſin the 
Hu:bund muſt bave to make the Wife dowable. 
Of what Seifin of the Husband the Wife ſhall not 
be endowed. Of what Eſtate a Woman ſhall be 
endowed. Of what Inheritances entire and not 
deviſable ſhe ſhall be endowed, and aſter what 
manner, In what Caſes of Lands or Tenemen:s, 
which are deviſable, and which the Heir of the 
Husband ſhall inherit, yet the Wife ſhall net be 
endowed, How ſhe ſhall be endowed of improved 
Lands, If ſhe ſhall be endowed of Lands mort- 

| gaged. For and in what reſpect of Diſabilities a 
Woman 15 not be endowed, Where the Wife 
ſhall loſe ber Dower by the Attainder of ber w_ 

| an 
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band, or not. Whether an Alien Woman (hall. be 
endowed, and bow, What Act of the Wife ſhall 
bar ber Dower, Several Caſes of Elopement and 


Divorce relating thereunto. Aſſignment of Dower, 
by whom and how to be made. What Aſſignment 
of Dower is againſt common Right, or not. 
What things may be aſigned in lieu of Dower, 
Of Endowments by Meets and Bounds, Aſfign- 
ment of Dower by the Sheriff, and how. By the 
Heir. Aſſignment in Chancery. Of the Te- 
nant in Dower having Damages, What Charges 
made by the Hushand the Wife endowed ſhall a- 
void, or not. The Writ and Declaration in Dow. 
er. Pleadings in Dower, What Pleas are good, 
or not, in Bar of Dower. Trial, Evidence, 1/ue 
in Dower, Damages, Fudgment and Execution 
of the rationaili parte bonorum, according to 


tbe Cuſtom of London. 


TXT Here a Man is ſeiſed of certain Lands, or rwoncy 1 


Tenements in Fee Simple or Fee - tail Dower, what. 


general, or as Heir in Tail-ſpecial, and taketh 
Wife, and dieth, the Wife after her Husband's 
Deceaſe, ſhall be endowed of the third part of 
ſuch Lands or Tenements as were her Husband's 
at any time during the Coverture, whether ſhe 
has Iſſue by her Husband or not. 


Qualification: of the Wife to enable ber to ber 
Dower. | | 


She muſt be of Nine Years of Age at the 


death of her Husband, elſe ſhe ſhall not be en- 
dowed : But if one take a Wife 100 Years old 
ſhe ſhall be endowed. She ſhall not be an Alien, 
nor one that elopes. Vide infra. 
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Three things are neceſſary to the Conſumma- 
tion of Dower. 
1. Marriage. 


2. Seiſin. | 
3. Death of the Husband. 


1. Marriage. This muſt continue during the 
Covercure, for if that be diſſolved Dower cea- 
ſeth; and yet this is to be underſtood when 
Husband and Wile are divorced 4 vinculo matri- 
210i, as in caſe of Precontract, Conſanguinity, 


Affinity, &. and not @ Menſa & Thoro, as for 


Adultery, Ts 

If a Marriage de facto be voidable by Divorce 
in reſpe& of Conſanguinity, Precontract, Affi- 
nicy, &c. yet if the Husband die before Divorce, 
the Wife ſhall be endowed; but if they are di- 


vorced a vinculo matrimonii in the Life of her 
Husband, ſhe loſeth her Dower ; aliter, if they 


were divorced cauſa adulterii. 


wife de fad It is to be underſtood of a Wife de facto, as 
aud de jure. well as de jure; and therefore if the Wife be paſt 


the age of Nine Years at the time of the Death 
of the Husband, ſhe ſhall be endowed let the 
Husband-be of never ſo young an age. Though 
the Woman cannot conſent before twelve, nor 
the Man before fourteen, yet their imperſect in- 
choate Marriage, from the which either of the 
{aid Parties at che age of Conſent may diſagree, 
after the Death of che Husþand ſhall give Dower 


to the Wife; and therefore after the Death of 


the Husband, it is in Law accounted legitimum 
matrimoninum quoad dotem. 1 

lf a Man take a Wiſe of the age of ſeven 
Years, and after aliens his Land, and after Alie. 
nation the Wiſe attains the age of nine Years, 
ſhe ſhall be endowed, for ſhe was conditionally 
dowable at the time of her Marriage _ 
me 
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ſhe attained the age of nine Years before the 
Death of the Husband. Inst. 33. 


2. Seiſin. | 


The Husband muſt be ſeiſed either in Deed Sein in Low. 


or in Law, during the Coverture, or elſe ſhe 
ſhall not be endowed, where Lands and Tene- 
ments deſcend to the Husband: Now before 
Entry he hath but a Seiſin in Law, and yet the 
Wife ſhall be endowed, albeit it be not reduced 
to an actual Poſſeſſion; for it lies not in the 
power of the Wife to bring it to an actual Seiſin, 
as the Husband may do of the Wife's Land when 
he is to be Tenant by the Curteſie. 

Granfather, Father, and Son, and the Grand- 
father is ſeiſed of three Acres of Land in Fee, 
and taketh Wife and dieth, this Land deſcendeth 
to the Father, who dieth eicher before or after 
Entry, now is the Wife of the Father dowable : 
The Father dieth, and the Wife of the Grand- 
father is endowed of one Acre and dieth, the 
Wife of the Father ſhall be only endowed of the 
two Acres reſidue ; for the Dower of the Grand- 
mother is paramount to the Title of the Wife of 
the Father, and the Seiſin of the Father which 
deſcended to him (be it in Law or actual) is de- 
_— ; and in that caſe Dos de dote peti non 

et. | 

It is not neceſſary that the Seiſin ſhould con- 
tinue during the Coverture, as the Marriage muſt ; 
for albeit the Husband aliens the Lands and Te- 
nements, or extinguiſheth the Rent, or aliens, Cc. 
the Wife ſhall be endowed. 


And yet of every Seiſin the Wife ſhall not be r 8. 
endowed, as in theſe Caſes following. fon the Wife 

The Wife ſhall not be endowed of the Seifin ſball zoe be 
of her Husband, had by Inter- union of the King's 1e 


Poſſeſſion. | 
G 4 The 
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The Woman ſhall not be endowed . both of 
the Land given in Exchange, and of the Land 
taken in Exchange, and yet the Hus and was 
ſeiled of both; but ſhe may have her Election 
to be endowed of which ſhe will. 
Of a Seifin in an Inſtant a Woman ſhall not | 
be endowed. If the Conuſance of a Fine doth 
grant and render the Land to the Conuſor, the | 
Wife of the Conuſor ſhall not be endowed. | 
1 Inſt. 3 1. b. 


What Seiſin it is that entitles the Wife to ber 
Dower, 


1. He muſt be ſole ſeiſed thereof, and not in 

Joint-tenancy : If there be two Joint-tenants in 

| Fee, and one makes a Feoffment in Fee, his 
Wiſe ſhall not be endowed. | | 

Regula. 2. He muſt be ſeiſed of ſuch an Eſtate during 

the Coverture, that the Child that he ſhall be- 

get of the ſaid Wiſe may by Poſſibility inherit 

the ſaid Lands. | 

And yet this is not a general Rule. If a Man 

be Tenant in Fee-tail general, and maketh a 

Feoffment in Fee, and taketh back an Eſtate to 

him and his Wites and to the Heirs of their 

two Bodies, and they have Iſſue, and the Wiſe 

dies; the Husband taketh another Wife and dies, 

U>the Wife ſhall not be endowed ; for during the 

Coverture he was ſeiſed of an Eſtate-tail ſpecial, 

and yet the Iſue, which the ſecond Wife might 

have, by Poſſibility may inherit. The ſame Law 

it is, if he had taken back an Eſtate in Fee-ſimple, 

and after had taken Wife, and had Iſſue by her, 

yet ſhe ſhall not be endowed, for that th: Fee- 

ſimple is vaniſhed by the Remitter, and her lſ- 

ſue hath the Land by force of the Entail. But 

in this Caſe the Tenant cannot plead that the 

| | Husband 
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Husband was never f'iſed of ſuch an Eſtate, 


whereof the Demandant mizht not be endowed, 
but he mult plead the ſpecial Matter. 


3. Death of the Husband ; it muſt be a natu- 
cal, not a civil Death. 

Note, It is not requiſite, that Marriage, Seiſin 
and Age concur together all at one time, but it 
is ſufficient if they happen during Coverture. 

If a Man ſeiſed of Lands in Fee, taketh a 
Wife of eight Years old, and alieneth his Land, 
and afterwards the Wile attaineth nine Years, 
and then the Husband dies, the Wife ſhall be 


endowed; for though at the time of the Aliena- 
nation the Wife was not dowable, yet foraſmuch 


as the Marriage and Seiſin in Fee was before 
the Alienation, and the Title of Dower is not 
conſummate till the Death of the Husband, ſhe 
ſhall be endowed, 
Broughton and Randal's Cafe was a little odd. 
The Title of the Wife to recover Dower was, 
That the Father and Son were Foint-tenants 
to them and the Heirs of the Son, and they 
were both hanged in one Cart; but becauſe the 
Son, as was depoſed by Witneſſes, ſurvived, as 
appeared by ſome Tokens, viz. the ſhaking his 
Legs, his Wife thereupon demanded Dower, and 
had it upon the Iſſue ungue ſeiſie que Dower, Cro. 


Elix. 502. 


Of what Eſtate a Woman ſhall be endowed. 


Of every Eſtate of Freehold and Inheritance 
in Fee-ſimple, Fee-tail general, or as Heir in 
Tail ſpecial, whereof her Husband was ſeiſed 
during the Coverture, either in Deed or Law, 
except as belore. | 


Of 


Of Eſtate-Tail 


d:termined. 


Caſtle. 


Capital Meſſu- 


age. 


IHyberitance. 
entire. 


Mill. 


Toll-diſh, or de integro molendino per quemlibet 


Stallage. 
Farr. 


Parkerſhip. 
Dove · houſe. 


Piſcary.. 


Third Preſen- 


tation. 


maintained for the private Uſe and Habitation 


to be intended. 2 Keb. 8. 
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Of an Eſtate tail in Lands determined a Wo- | 


man ſhall be endowed, in the like manner and Pr 
form as a Man ſhall be Tenant by the Curteſie, 
mutatis mutandis. En 


She ſhall be endowed of a Caſtle that is only wh 


of the Owner. are 
She ſhall be endowedof a principal Manſion, bat 
or capiaal Meſſuage, Si non fit caput baron, ſen 
comitatus. 

Though by many Inheritances that be entire, 
whereof no Diviſion can be made by Meets and 
Bounds, a Woman cannot be endowed of the 
thing itſelf, yet the Woman ſhall be endowed 
thereof in a ſpecial and certain manner, as, 

Of a Mill a Woman ſhall not be endowed by 
Meets and Bounds in Common with the Heir, 
but either ſhe may be endowed of the third 


tertium menſem. 

In Gilpin and Cookſon's Caſe in C. B. was quod 
recuperet tert iam partem molendini, and not of the 
third Toll-diſh ; and it is well enough, the Writ 
being of the Inheritance, and not of the Profits; 
for on Recovery of the third part of the Mill, 
ſhe ſhall have the Toll-diſh ; and ſo is 1 Inſt. 32. 


A Wowan ſhall be endowed of the third part 


of the Profits of Stallage; of the third part of 
the Profits of a Fair ; of a third part of the Pro- ſhe 
fits of the Office of the Marſhalſea; of the third | 
part of the Profits of keeping a Park; and of a _ 
third part of the Profits of a Dove-houſe ; and ch 
of the third part of the Profits of a Piſcary (viz.) Pr 
Tertium piſcem, vel jactum retis tertium. W 
She ſhall be endowed of the third Preſenta- ſh 
tion to an Advowſon. a 


3 | 3 She 


She ſhall be endowed of the third part of the Cours. 
Profits of Courts, Fines, Heriots. Herivts, 

She ſhall be endowed of Tithes. and the ſureſt — 
Endowment of Tithes is of the third Sheaf, for * 
what Land ſhall be ſown is uncertain, : : 

In ſome Caſes of Lands and Tenements which — 245 50 
are deviſable, and which the Heir of the Huſ 2 
band ſhall inherit, yet the Wife ſhall not be en- ende. 
dowed. As if the Husband makes a Leaſe for 
Life of certain Lands, reſerving a Rent to him 
and his Heirs, and he taketh Wife and dieth, 
the Wife ſhall not be endowed ; neither of the 
Reverſion, though it be within the word Tene. 
ments, becauſe there was no Seiſin in Deed or geifn, 
in Law, of the Freehold ; nor of the Rent, 
becauſe the Husband had not but a particular 
Eſtate therein, and no Fee-ſimple. But if the 
Husband make a Leaſe for Years, reſerving Rent, 
and takes Wife, the Husband dies, the Wite ſhall 
be endowed of the third part of the Reverſion 
by Meets and Bounds, together with the third 


part of the Rent. 


If a Man makes a Gift in Tail, reſerviog a Rene. 


Rent to him and his Heirs and after the Donor 


takes Wife and dieth, the Wife ſhall be endowed 
of this Rent, becauſe it is a Rent in Fee, and by 
Poflibility may continue fot ever. 9 

A Woman ſhall be endowed of a Common common. 
certain; but of a Common ſans nombre in grols, 
ſhe ſhall not be endowed. 

She ſhall not be endowed of a Common /ans 
nombre, for then the Land ſhould be doubly 
charged. 11 Co. 45. Godfrey. Paſch. 9 Car. B. R. 
Prewet and Drake. Though in that Caſe in a 
Writ of Error Judgment was affirmed, becaule it 
ſhall not be intended Common ſans nombre, but 


appendant. 
ZE, She 
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She ſhall be endowed of a Rent-ſervice, Rent- 

charge, Rent-ſeck. 

Of an Annuity that chargeth only the Perſon, 
and iſſueth not out of any Lands or Tenements, 
ſhe ſhall not be endowed. 

If the Freehold of the Rents, Common, &c. 
were ſuſpended before the Coverture, and fo 
continue during the Coverture, ſhe ſhall not be 
endowed of them. Bur if aſter che Coverture 
the Husband do extinguiſh them by Re'eafe or 
otherwiſe, yet ſhe all be endowed of them; 
for as to her Dower in the eye of the Law, they 
are to have Continuance. 


Lind ind. Of improved Lands the ſhall be endowed ; as 


ed. 4 


Regula. 


if the Wile be entitled to have Dower of three 
Acres of Marſh, every one of the value of 12 d. 
and the Heir by his Induſtry and Charge makes 
it good Meadow, every Acre of the value 105. 
the Wife ſhall have her Dower, according to 
the improved Value, and not according to the 
Value, as it was in her Husband's time; for her 
Title is to the Er of the Land, vis. one 
third part So it is if the Heir improve the 


Lands by Building. 


On the other ſide, if the Value be impaired in 
the time of the Heir, ſhe ſhall be endowed ac- 
cording to the Value at the time of the Aſſign- 
ment, and not according to the Value, as it was 
in the time of the Husband. 


Of what Eſtate the Nys ſhall be endowed. 


It is a Rule: In every Caſe where a Woman 
takes an Husband ſeiſed of ſuch an Eſtate in Te. 
nements, &c. fo as by Poflibility it may }hap- 
pen that the Wiſe may have Iſſue by her Huſ- 
band, and that the ſame Iſſue may by Poſſibili- 

ty 
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ty inherit the ſame Tenements of ſuch an Eſtate 
as the Husband hath, as Heir to the Husband, 
of ſuch Tenements ſhe ſhall have her Dower, 
otherwiſe not. As if Tenements are given to 


a Man and the Heirs which he ſhall beget on 
the Body of his Wife, in{this Caſe the Wife 
has nothing in the Tenements, and the Husband 
hath but an Eſtate as Donee in ſpecial Tail; 
yet if the Husband die without ue, the ſame 
Wite ſhall be endowed of the ſaid Tenements, 
becauſe the Iſſue, which ſhe by Poflibility might 
have had by the ſame Husband, might have in- 
herited the ſame Tenements; but if ſuch Wife 
dieth, living her Husband, and after the Baron 
takes another Wife and dies, his ſecond Wife 
ſhall be endowed in this Caſe, for the Reaſon 
aforeſaid. Lit. Seft. 53. And therefore though 
a Woman be a hundred Years old, and the Huſ- 
band ut fourteen Years old, and he dies, ſhe ſhall 
be endowed, becauſe the Law faith, if ſhe be 
above nine ſhe ſhall be endowed, 
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The Wife ſhall not be endowed of Lands and Nor ef Join. 


Tenements, which the Husband held jointly * 
with another at the Time of his Death, for the 
Jointenant claims all-by Survivorſhip, which is 
above the Title of Dower ; but Tenants in com- 
mon have feveral Freeholds and Inheritances, 
and their Moieties ſhall deſcend to their ſeveral 
Heirs, and therefore their Wives ſhall be endow- 
ed. 1 Inft. 37. b. | 

A Feme ſhall be twice endowed, as in caſe of 
a Recovery by Eigne Title. 1 Rol Abr. 684. 


enancy. 


If the Wife elope ſhe ſhall be barred of her Ele. 
Dower, and yet her Iſſue ſhall inherit. 
If a Man ſeiſed in Fee of Land covenant to Nr of a 
ſtand ſeiſed of it to the Uſe of himſelf and hi te ended ty 
Heirs until C. his younger Son take a Wife, and 5%, 
after to the uſe of C. and his Heirs, and _ 


eſs Limita- 
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A. dies, by which the Lands deſcend to B. his 
eldeſt Son, who had a Wife, and aſter dies, and 
aſter this C. takes a Wife, the Queſtion upon a 
ſpecial Verdict was, If the Wife of B. the eldeſt 
Son. ſhall be endowed of the faid Eſtate of her 
Husband ? And the Court was divided in Opini- 
on. But it feems ſhe ſhall not be endowed, 
becauſe his Eſtate is ended by an expreſs Limi- 
7s cation, and confequently the Eſtate of the Wife 
| being derived out of it ſhall not continue longer 
: than the original Eſtate. Paſch. 10 Fac. B. C. 
| Havel and Ventrice. 


| Note, If Tenant in Fee takes a Wife, and 
| makes a Leaſe for Years, and dieth, the Wife 
| ſhall be endowed, and ſhe ſhall avoid the Leaſe, 

but after her Death the Leaſe ſhall be in force 
again 1 Inſt. 46. 

The Bargainee hath a Wife and dies, after. 
wards the Deed is enrolled, the Wife ſhall have 
Dower. Baron Frevil's Caſe cited in Flower and 
Baldwin's Caſe. Cro. Car. 217. For by relation 
the Bargainee was ſeiſed ab initio. Vide Cro. Fac. 
615. Amcot's Cale. 
Not of s Fe If Tenant in ſpecial Tail take a ſecond Wife, 
gained in an who is not dowable of the Tail, and after 
inſtant. makes a Feoffment in Fee and dies, his Wile 

ſhall not be endowed, for thac he gains the d 
Fee but in an Inſtant. 8 Co. 43. T 
1 
I} 
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. The Husband ought to have a Fee or Tail 
and Franktenement in Poſſeſſion; o herwiſe the 

Wife is not dowable. i 
as The Husband of the Demand nt and Father 
land ſeiſed by of the Tenant being Tenant in Tail, in Confi - al 
| Temant in deration of a Marriage with his Son, the Te- lo 
Tail. nant in Tail covenanted that the Land after nc 
his Death ſhould deſcend and come to his Son 
and his Heirs, and after he takes the Demandant 
to Wile : It was adjudged he was lciled * gn tr) 

aſs 
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Eſtate, of which ſhe was dowable, for that no 
Eſtate was altered by her Husband, for he was 
Tenant in Tail ſtill as before. Quere, If it 
had been a Covenant to ſtand ſeiſed. Cro. 
Elix. Blithman's Cale. Vide Moor. 

FJ. S. ſeiſed in Fee by Indenture inrolled 
bargains and ſells to the Husband for 1207. in 
Conſideration he ſhall redemiſe it to him and 
his Wife for their Lives under a Pepper-Corn ; 
and with Condition that if he paid the 120 J. 
at the End of twenty Lears, the Bargain and 
Sale ſhall be void; he redemiſeth it according. 
ly and dies; his Wife brought Dower. Per Cu- 
riam. Reſolved in Chancery, that ſhe ſhall have 
Dower, and a Court of Equity ſhall not pre- 
clude her of it; and when he redemiſeth it up- 
on the former Agreement, yet the Leſſees are 
to receive it ſubje& to this Title of Dower, 
and it was his Folly that he did not join ano- 
ther with the Bargainee, as it is the ancient 
Courſe in Mortgages. 

And yet it is held in our Books, upon a Mort- 
gage, it the Land be redeemed, the Wife of the 
Mortgagee ſhall not have Dower. Cro. Car. 
190. Naſh and Preſton. 


If an Husband takes a Fine ſur Coniſance de Inſtant. 


droit come ceo, and renders arrear ; although it 
was the Husband's, yet his Wife ſhall not have 
Dower, for it is in him and out of him quaſi 


uno flatu, and by one and the ſame Act. 3 Leon. 
IT. 


A Man fold his Land upon Condition, and Condition, 


aſter took a Wife, and died, the Heir entred 
for the Condition broken, yet the Wife ſhall 
not be endowed ; and ſo if the Condition had 
been broken before the Death of the Husband, 
if he had not entred ; for he had Title of En- 
try. 1 Brownl, 59. 

A 


— — 


— 


Of an Eſtate A Woman ſhall be dowable of an Eſtate 
8 granted by Tenant in Tail to her Husband and 
= nar This Heirs, and diſcendible only for the Life of 
a * 0a I Saund. 261, in Tooke and Glaſs's 
Cale. - | 

If a Man ſeiſed in Fee makes a Feoffment 
to divers Perſons to her Uſe for Life, and to 
Uſes which he ſhall declare by his Will, and af- 
ter marries, his Wife ſhall not be endowed. Per 
Curiam, Aliter, if Ules expreſt in his Will bear. 
ing Date tali die ante the Feoffment, ex Manu- 

ſcript. Mri. Brownlee. | 
Baren is one. One ſeiſed of Lands in Fee took a Wife, and 
lawed of levied a Fine of the ſaid Lands with Proclamati- 
High Treaſon, ons, and aſterwards was indicted and outlawed 
— 4 _ of High Treaſon, and died, and five Years pal- 
_ _ '"ſed aſter the Death of the Husband, and the 
yn hte Heir reverſed the Attainder ; the Queſtion was 
in Vivian Menvil's Cafe, Whether the Wife ſhall 
be endowed ? 13 Co. 19. And it was reſolved 
that the Wite ſhouid be endowed : ſor though a 
Fine levied and Non-claim of five Years ſhall 
bar a Woman of Dower, and her five Years 
is faved, yet in this Cafe the Wife is not to 
be aided by that Saving ; for in reſpe& of the 
Attainder of her Husband ſhe had not any 
Right of Dower at the time of his Death, nor 
can ſhe after his Death proſecute any Action 


for it. But the Wife is aided by another for- 


mer Saving in the ſaid Act (vix.) And ſaving 
to all ether Perſons (viz.) who were not Parties to 
the Fine, ſuch Action, Right, Title, Claim and 
Intereſt, in or to the ſaid Lands, &c. as ſhall firſt 
' grow, remain, deſcend or come to them _ the 
ſaid Fine ingroſſed and Proclamations made, &c. 


So that they take their Actions and purſue their 


Rights according to Law within five Years next 
alter ſuch Action, Right, Cc. to them accrued, 


Cc. 
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&c. and in this Caſe the Action and Right of 


Dower accrued to the Wife after the Reverſal 
of the Attainder. 


For or in what Reſpect of Diſabilities a Woman 
ſhall be endowed or not. 


The Wife of an Ideot, non compor mentis, 
The Wife of one outlawed, 
The Wife of one attainted of Felony or Treſ. here the 


paſs, Hereſie, Præmunire, ſhall be endowed. Wife ſhall loſe 


a her Dower 
So note at this Day, if the Husband be at- ah — 


tainted of Felony, the Wife ſhall be endowed ; ef her Harband, 
and yet the Iſſue ſhall not inherit the Lands, and where net. 


which the Father had in Fee ſimple. In, 40. ö. 


But before rhe Statute of 1 E. 6, the Wife 
ſhould not have been endowed, and the Iſſue 


ſhould have inherited. 


But the Wife is not dowable if the Hasband 


be attainted of Treaſon; for her Title bezins 


by the Intermarriage, and ought to continue 
and be conſummate by the Death of the Huf- 
band, which cannot be in this Caſe; for the 
Attainder of the Husband hath interrupted it, 
as in the Caſe of Elopement; and this Attain- 
der is an univerſal Eſtoppel, and doth not run 
in Privity between the Wiſe and him to whom 
the Eſcheat belongs 3 but every Stranger may 
bar her of her Dower by Reaſon thereof, and 
a Pardon doth not help her: For now ſuppoſe 
the Husband obtaineth a Charter of Pardon and 
die-, this doth not help the Matter, for the 


ſame extends but to the Life of the Offender, 


tut doth not take away the Attainder by which 
ſhe is barred to demand Dower during the At- 
tainder's being in Force; and fo it is though the 
Lands be aliened before the Treaſon commit- 
ted, as it was in Dyer 140 b. Lady Gate's Caſe, 

; H Vide 


Alien Qucen 
endowed. 


Quarent ine, 
bat. 


Tenant in 
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Vide Stat. 5 & 6 Ed. 6. cap. 11. alt. Proviſ. 
Leon. 3 Mayney's Cale. 

It a Man marry an Alien Woman ſhe ſhall 
be endowed. 1 Roll, Abr. 675, that is to be 
underſtood as a Parliamentary Caſe by petition- 
ing. and the King's Anſwer, the Counteſs of 
Arundel's Caſe. For if a Man take aa Alien 
to Wife, and after the Husband aliens the Land, 
and after ſhe is made a Denizen, and then the 
Husband dies, ſhe, ſhall not be endowed, be. 
cauſe there was an abſolute Diſability ; aliter, 
if ſhe be naturalized by Act of Parliament. 

If the King marry an Alien ſhe ſhall be en. 
dowed. 1 Inſt, 31 b. 

By the Stat. Magna Charta cap. 7, The Wi- 
dow after the Death of her Husband ſhall give 
nothing for her Dower, but ſhall remain in 
the chief Houſe of her Husband forty Days 
aſter his Death, within which Time Dower 
ſhall be aſſigned her : If ſhe marries within the 
forty Days ſhe loſes her Quarentine. 1 Inf. 32. b. 
And if ſhe departs from the Houſe upon her 
Husband's Death, ſhe cannot return again 
wichin the forty Days. Hob, 153. The Wife 
ſhall be allowed Rationabilia Eſtoveria de boni: 
mariti. i e. reaſonable Suſtenance during the 


forty Days. | 
Where Tenant in Dower dies inteſtate, be- 


Dower dies bes fore a Writ of Enquiry executed, the Admini- 
fore a Writ of ſttator cannot bring a Scire facias for the Da- 


Enquiry exe- 


mages and mean Profits: But where Damages 


e her dd. ate aſcertained upon the Writ of Enquiry, and 


miniſirator 


connet have 
s 3cire facias. te 


Judzment thereupon, they are veſted in the In- 
ſtate as a Debt, and the Adminiſtrator ſhall 
have them; but the Demandant dying before 
the finall Judgment and when the Damages are 
due eo her, only by way of Satisfaction for an 
Injury, which is in the Nature of a Treſpaſs 

| | an 
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and the Writ of Enquiry being in the Nature 


of a perſonal Action for them, it dies with 
the Perſon, and a Scire facias lies not for the 
Executors or Adminiſtrators, Shower's Rep. 97. 


Salk. 2 1 2, 


Where the Tenant pleads Detainer of Char. here the Hei 
ters, he muſt plead that from the time of rhe may plead De- 
Death of his Anceſtor, paratus fuit & adbuc tinue of Chor- 
paratus exiftit, to aflign her Dower if ſhe would %, end where 
deliver the Charters. Salk. 252. _ 

If the Wife be with Child, the Heir for the 
time being cannot plead Detinue of Charters; 
for the Widow may keep them for the In- 
tant. 41 E. 3. 11. 6. 


The Wife may be endowed of the Capital The Wife ſpall 
Melluage, for there are no Feudal Baronies “e #14owed of 
at this Day except Arundel Feudal Baronies ne ga 8 
were thoſe with which the King at the Creati- 55 
on of them gave Lands and Rents to hold of 
him for the Defence of the Realm; and of the 
principal Meſſuage, called Caput Baroniæ, while 
ſuch Tenures were in being, the Wife could 
not be endowed. Salk. Rep, 253. 

here there is Tenant for Liſe, Remainder to Tenn for 
Truſtees for ninety-nine Years, Remainder to Life, Remain. 
Tenant for Life in Tail, and the Tenant for e . 
Life dies, his Wife ſhall be endowed notwith. n ff, 5 

anding the intervening Eſtate, for that being wife jball be 
for Years only is not to be regarded; but if endowed. 
the meſne Remainder had been tor Life, it had 
been otherwiſe. Salk, 254. 3 

As to Divorce vide ſupra, If the Wife be di. Divorce. 
vorced cauſa præcontractus, conſanguinitatis, oc Im- 
potency, ſhe ſhall not be endowed. 

If the Wife elope, ſhe is barred of her Dower. 

Vide infra, | 


H 3 Whit 


— 
* — 


Elopement, 
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That AB of the Wife ſhall bar ber of ber Dower. 


If the Wife elope from her Husband, viz. if 


the Wife goeth away and leave her Husband, 


and tarrieth with the Adulterer, ſhe loſeth her 
Dower until her Husband willingly without Co- 
ercion eccleſiaſtical be reconciled to her, and 
permit her to cohabic with him. 


Sponte virum mulier fugiens & adultera facta, 


Dote ſua careat niſi ſponſi ſponte retracta. 


Though in this Caſe of Elopement the Wiſe 
could not be barred of her Dower by the Com- 


mon Law, but by the Statute of V. 2. cap. 34. 


Si uxor ſponte reliquerit virum ſuum, &c, If the 
Woman be taken away not /ponte, but againſt 
her Will, and after conſent and remain with 
the Adulterer without being rcconciled, Cc. ſhe 
ſhall loſe her Dower. | 

If the Wife go away with her Husband's A- 


greement with A. B. and after A. B. commits 


Adultery with her, and ſhe remaineth with him 
without Reconciliation, ſhe ſhall be barred of 
her Dower. | 

If ſhe commit ' Adultery with him, though 
ſhe doth not continually remain with him, ic 


is a tarrying within this Statute. 2 /. 436. 


If the Husband grant his Wife with her Goods 


to another, by Force of which the Wife lives 


with the Grantee afterwards all the Life of her 
Husband ; ſhe ſhall loſe her Dower, becaufe ſhe 
lived in Adultery with him. 30 E. 1. lib. Parlia. 
ment. f. 96. William Paynel and Margery his Wife. 
The Precedent is this: 


Elope- 


” BY Al. 


Chap. Xl. Of Dower. 


Elopement pleaded in Dower, /ide Dyer 106. 

4. 107. 4 Parliament, 30. E. 1. apud Weſtm. Petitio 

Will. Paynel & Margaretz «xoris ejus, &c. quod 

Domi nus Rex iis reddere vellet tertiam partem ma- 

nerii quæ ipſam contingit de libero tenemento Johan- 

nis Commoys primi viri ſui, &c. Et Nic? War. 

wich pro Rege plead Elopement de dit feme de (a 

baron ove le dit Will. Payne! & ſuper boc præfat. 
Willielmus Payne! & Margateta protulerunt quod- 

dam fatum pred. Johannis Commoys primi wiri 

in bæc verba, Omnibus Chriſti fidelibus, &c. Sci. 

atis me tradidiſſe & commiſiſſe de ſpontanea voluntate 
mea Dom, Willielm. Pay nel Milit. Margaret. de 
Commoys uxorem meam, & etiam dediſſe & con- 
ceſſiſſe & eidem Will' relaxaſſe & quiete clamaſſe 
omnia bona & catalla que ipſa Margareta habet 
vel de cætero habere poſſit, & etiam quicquid eſt de 
prædict. Margaret, bonis & catallis cum pertinen- 
tits fuit. Ita quod nec ego, nec aliquis alius nomins 
meo in pred. Margaret. bonis & catallis ipfius Mar. 
garetæ cum pertin, exigere vel vindicare poterimus 
nec debemus imper petuum. Volo & concedo & per 
præſens ſcriptum confirmo quod prædicta Margareta 
cum prædicto Domino Willielmo ſit & remaneat pro 
volunt ate ipfius Willielmi: In cujus rei teſtimoni- 
um & his teſtibus. &c. Et ſuper hoc petit u- 
diciam, Et conſideratum eſt quod prædictus Willi. 
elmus & Margareta nibi! capiant per petitionem 
ſuam ſed 9 5 in miſericordia, Ceſt petition fuit 
commence Weſtm. 1. 29 Ed. 1. Er Judicium 30 


Ed. 1. 


If the Husband's Friends ſend him àway from 
his Wife, fo as the Wife knows not what is be- 
come of him, and they publiſh that he is dead, 
and afterwards they procure the Woman to re- 
leaſe all Marriages and Intereſt in him as an 
Husband ; and PR by the Perſwaſion _ 

; Ee the 


i oo EY * —1L᷑—B a ers 2 
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Fine, 
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the Friends of the Husband marries with ano- 
ther, who dies, and ſhe takes another Husband, 
the Wife having no Notice of the firſt Husband's 
being alive, although the Wife live in Adultery, 
and though the firſt Husband was not out of 


the Realm; yet inaſmuch as ſhe did not leave 


her Husband /ponte, as the Statute ſaith, but 
by Perſuaſion cf the Husband's Friends, that he 
was dead ; and it did not appear that ſhe knew 
he was alive, ths is not any ſuch Elopement 
as to bar her of her Dower. 1 Roll. Abr. 680, 
Green and Harvey. | "5 

The Wife had a Jointure made to her after 
Marriage and ſhe and her Husband levy a Fine 


ſar Coniſance de droit, &c. and alien the Jointure ; 


this ſhall not be good after the Coverture for her 


Dower of the Reſidue of the Lands of her 


Hus:and, becauſe her time of Election is not 
come until ſh: become ſole according to the 
Statute of 27 H 8. c. 10, Dyer 358. 6. 1 Iuſt. 


* 


36. b. 3 Co. 32. 4, 


The Husband being Tenant in Tail, the Re- 


mainder to his Wife for Life; the Husband 
makes a Feoffment to the Uſe of himſelf and 
his Wife for Lives for a Jointure, and dies with- 
out Iſſue; this Jointure was pleaded in Bar of 
Dower. Per Curiam, It is no Bar, becauſe 


the Wiſe is remitted, and in her firſt Eſtate, 


and the Jointure avoided. Moore 872. Food and 
Shirley. | : 

If the Husband ſeiſed in Fee makes a Feofft- 
ment, reſerving an 100 Marks Rent yearly 
for ewenty Years next enſuing, to him and 
his Wife, and dies, and the Wife accept the 
Rent, yet this ſhall not be any Bar in a Writ of 
Dower, becauſe ſhe demands a Freehold; and 
that only of a third Part. ZTempere 1 Ed. 1 65. 
„„ „„ , 7 . 1 Of 
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Of the Wife's being barred by Fine and 
Non claim, Vide Tit. Fine, and 13 Co. 20. 
If Divorce\be cauſa Conſanguinitatis, Pracon. Divorce. 
tractu, Afﬀenitatis, Frigiditati,, the Wife ſhall 
not have Dower. 
As concerning Dower at the Common Law, 
there muſt be Aſſigninent either by. the Sheriff, 
by the King's Writ, or by the Heir, or other 
Tenant of the Land by Conſent and Agree- 
ment between them. 


Aſſignment cf Dower. 
What Perſons may aſſign Dower, or not. 


An Infant may aſſign Dower in Pair, becauſe 
he is compellable thereto by Writ. 

Guardian in Socage may not aſſign Dower. 

If two or more be Jointenants of Lands, the Vointenaut. 
one of them may aſſign Dower to the Wife of 
a third Part in certainty, and this ſhall bind his 
Companion, becauſe they were compellable to 
do the ſame by Law; but if one aflign a Rene 
it ſhall not bind his Companion. 2 Fen 

Aſſigument may be made by a Diſteiſor, Aba- & Diſſifer. 
tor, Intruder, and be good, if there be no Co- 
vin, and if it be not prejudicial to the Diſſeiſee. 

It is a general Rule, No Aſſignment can be Regula. 
made but by ſuch as have a Freehold, or againſt 
whom a Writ of Dower doth lie; and therefore 
Aſſignment by a Guardian in Socage is void; 
and ſo by Tenant by Elegit, Stat, or Tenant 
for Years. 1 Int, 34, 35. 

There needs no Livery of Seiſin or Writing No Livery and 
to any Aſſignment of Dower, becauſe it is Sen. 
due of common Right. 
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men, 


Rent. 
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; If the Husband make ſeveral Feoffments of 
 & oneFeif- ſeveral Parcels, and dies, and the one J coffee 


alligns Dower to the Wife of Parcel of the 


Land in Satisfaction of all the Dower, which 
| the ought to have in the Lands of the other Fe- 


offees ; the other Feoffees ſhall cake no Bene- 
fic of this Aſligument, becauſe they are Stran- 
gers thereto, and cannot plead the ſame; bur in 
that Caſe if the Husband die fei'ed of other 
Lands in Fee-ſimple, which deſcend to his Heir, 
and the Heir endoweth the Wife thereof, this 
is good, and the ſecond Feoffees ſhall take Ad- 
vantage of it, and vouch the Heir; ſo as there 
is in this Caſe a Privity between the Heir and 
the Feoffees. 1 Inſt. 3 5. a. 


What Aſſignment of Dower is againſt common Right, 
or not. | 


9 aſſign Dower of an Advowſon is againſt 


common Right, for ſhe ought to have the 
third Preſentation of common Right. | 
So Aſſignment of Rent out of Lands is againſt 
common Right, 12 Ed. 4. 2. | 
Aſſignment of all the Wood or all the Mea- 


dow in lieu of all the Wood, Meadow, Paſture, 


and Land is not againſt common Right. Com- 


mon Right is a third Part of each. 


iſſhe be dowable of three Manors, and ſhe 
accept of the Heir, one Manor in Dower, in 
Allowance ef all, this is an Endowment againſt 
common Right. 18 H. 6. 27. 


Mbat Things may be aſſigned in Lieu of Dower, 


A Rent of the ſame Land may be aſſigned in 
Licu of a Dower, and this without Deed. 
1 


It 


in 


If 
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If a Man aſſign ſuch Rent on Condition, this Rent en Condi. 
is not good; for ſhe ought to have it free with- . 
out Condition, as ſhe ſhould the Land. 27 El. 

Mentworth's Cale. | 

In Dower, the Tenant pleads that he had Twenty Arret 
aſſigned to the Wife in the Name of Recom- J Corn ont of 
pence of her Dower twenty Acres of Corn b. ſeme Lande 
out of the ſame Land, and held a good Bar, 
as well as a Rent or other Profit out of the 
Land; liter, if an Horſe or Sheep, far this is 
not of the Nature of the Soil. Moor 59. 

Ic is a Rule, Aſſignment of other Lands where- — 
of ſhe is not dow able, or of a Rent iſſuing out A of 
of it, is no Bar of Dower. „ 

if Dower be aſſigned on Condition, the Con- Mn 
dition is void; fo if Dower be aſſigned cf the v Condi- 
Land excepting the Trees growing upon the % u rap. 
Land, this is a void Exception, for ſhe comes 
in by her Husband. 44 El. B. R. Bullock and 
Finch. Ploud. Com. Calthirſt and Bejuſhen, 

If Dower be aſſigned with a Remainder over, Pemer age 
this is a void Remainder, becauſe ſhe comes in _— 
by her Husband; and if it ſhould be a good AVER 
Remainder, it would be without a parcicular 
Eſtate. Pl. Com. Colt birſt. 


Indoument by Meets and Bounds, 


Albeit of many Inhericances that be intire, 
whereof no Diviſion can be made by Meets and 
Bounds, a Woman cannot be endowed of the 
„ it ſelf; yet ſhe ſhall be endowed thereof 
in a ſpecial Manner, Vide ſupra, 


Note, Endowment by Meets and Bounds ac. Endewment by 
cording to common Right is more beneficial to Meets and 
the Wife, than to be endawed againſt com. Bund more 
mon Right; for there ſh: ſhall hold the Lang . Kea. for 
charged in reſpect of a Charge made after her 
Title 


the Wife, 


, a * 


Not to be en- | 


dowed by 
Meets and 
Bounds where 
the Husband 
is ſeiſed in 
common 
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Title of Dower. 1 Inf. 32. b. As if a Man be 
ſeized of three Manors of equal Value in Fee, 
and taketh Wife, and chargeth one of the Ma- 
nors with a Rent-charge, and dieth, ſhe may, 
by the Proviſion of the Law, take a third Part 
of all the Manors, and hold them dilcharged 
but if ſhe will accept the entire Manor charged, 
ſhe ſhall hold it charged. 1 If. 171. a. 

Note, The Husband muſt be ſole ſeiſed; where 
he is ſeiſed in common ſhe cannot be endowed 
by Meets and Bounds ; as if there be two Joint- 
tenants in Fee, and the one alieneth that which 
to him belongeth to another in Fee, who taketh 
Wife and dies; the Wife for her Dower ſhall 
have the third Part of the Moiety, which her 
Husband purchaſed, to hold in common with 


the Heir of her Husband and the other Jointe. 


Regula. $5 


nant; for here ſhe cannot have Dower aſſigned 
by Meets and Bounds; aliter of Jointenants : 


For the Jointenant, which furviveth. claimeth 


the Land by the Feoffment and Survivorſhip, 
which is above the Title of Dower, and he may 
plead the Feoffment made to himſelf without 
naming his Companion which died; but Te- 
nants in common have ſeveral Freeholds and 
Inheritances, and their Moieties ſhall deſcend to 
their ſeveral Heirs, and therefore their Wives 
ſhall be endowed. | 


Aſſignment of Dower how to be made. 


Generally by the Sheriff ; ſometimes by the 
Heir by Conſent ; ſometimes in Chancery. 


By the Sheriff. 


It is laid down for a Rule: Where-everthe 


Writ demands Land, Rent or other thing in 
Nh OR | certain, 


the 


r the 


g in 
tai, 


Chap. XI. 


certain, the Demandant after Judgment may 
enter or diſtrain before any Seiſin delivered to Pemandant 

him by the Sheriff upon a Writ of Habere fac, en, enter 
Seiſinam; but in Dower, where the Writ de. * en 
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e! , Execution ſued. 
mands nothing in certain, there the Demandant _ wg 


aſter Judgment cannot enter nor diſtrain until 
Execution ſued; by which Execution the Sheriff 
is to deliver the third Part in certainty to the 
Demandant. 1 J,. 34. b. If a Woman bring a 
Writ of Dower of three Shillings Rent, al- 
though ſhe ought to be endowed of one Shil- 
ling, yet ſhe cannot after Judgment derermine 
12 d. before Aſſignment, becauſe the Demand 
was uncertain. 

In Aſſignment of Dower the Sheriff's Return The Sheriff's 
need not be of ſuch preciſe Certainty, for it is N. in 
but the Return of the Sheriff; therefore Quod e. 
babere fecit Seiſinam de uno Tenemento ſi ve firma, 5 
Cc. and when he ſaich in the End, that he 
delivered them all by Meets and Bounds it is 
ſufficient, Cro. Fac. 612. Sir Charles Howard's 
Caſe. | 

If the Wife acce t and enter upon the Sheriff's pared 10 de- 
Aſſignment leſſer Land in Quantity than the mend mwe 
third of the whole, upon Record, ſhe is barred bn whar fbe 
to demand more. Moor 679. in Longvil's Caſe. — 
The Court ordered Amendment of Aſſigument jr as 
of Dower being under Value, and on Refuſal Auen 
of an equal Diviſion proffered to him by the of Dewer 2- 
Dowager, and committed the Sheriff for taking m 
601, of the Lady to execute his Writ of Execu- 
tion, and Information againſt him. 1 Keb. 743. 

In Dower the Demandant recovered Dower How Executi, 
of the Tenths of Wool and Lamb, how Exe- 7 ½ 44 of 
cution ſhall be made is the Queſtion; and the —_— od 
Juſtices conceived that the Sheriff might deliver Lamb. 
the Tenths of every third Yard-Land, and af- 
ſign the Yard-Lands in certain, or deliyer the 
bh 3 £ third 
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third Part of all in general; and this Dower 
the Sheriff may aflign without a Jury. 2 Brownl, 
148. 
How to be en- If a Woman recover Dower of a Rectory 
dowed of impropriate where there is not any Glebe, the 
Refory im- Sheriff ſhall put her in poſſeſſion of the third 
pripridtt e i; Part of the Tithes generally, and not of the 
„ : Tithes of the Land of the Pariſh in certain. Mich, 
9 fac. in B. R. per Curiam. 
s Mawr how to Sheriff may aſſign the third Part of the Ma- 
bn nor in common in Lieu of Dower, without ſet- 


ting it out by Meets and Bounds, 


By the Heir. 
Entry taken = An Entry being taken away by Deſcent is 


— . * revived by his Endowment; as a Diſſeiſor dies 
wed by Enden · ſeiſec, and the Heir enter, & c. who endows 
ment. the Wiſe of the Diſſeiſor of a third Part; now 
1 aſter the Wiſe entreth, and hath the 
oſſeſſion oſ the ſame third Part, the Diſſeiſee 
may lawfully enter upon the Poſſeſſion of the 
Wife into the fame third Part, becauſe when 
the Wiſe is endowed ſhe ſhall not be in by 
the Heir, but immediately by her Husbeud be- 
ing the Diſſeiſor, who is in for her Life by a 
Title paramount the Dying ſeiſed and Deſcent ; 
and the Law adjudgeth no mean Seiſin between 

Aecertanes the Husband and the Wife. Lit. Sect. 393. 

ecep | 293 
waves ibe Eu- If A. ſeiſed of Land in Fee takes Wife, and 
dowment by after deviſeth it for one and twenty Years to 
—_ and B. and dies, and after C. his Heir, aſſigns to 
proud the Widow the third Part of the Land for her 
Dower without ſetting it out by Meets and 
Bounds, and the Wife accepts it in Satisfacti- 
on of her Dower, although ſhe was not bound 
to accept this ſo in common without ſetting it out 


by Meets and Bounds, for the Prejudice that 
might 


If a Woman be dowable of a Manor, the 
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might accrue to them to occupy it in common, 
yet inaſmuch as the third Part in common is 
due by the Law, and they both conſent to ac- 
cept this according to the Law, they may by 
their Conſents wave the Aſſignment by Meets 
and Bounds, which is only for their own Ad- 
vantage; and albeit the Leſſee for Years does 
not agree to it, yet the Aſſignment of the Te- 
nant of the Freehold ſhall bind him. Trin. 1651. 
Cootes and Lambert. 


In Chancery. 


Dower may be aſſigned out of Chancery by 


a Writ De dote aſſignanda; and if it be evicted, 
the Record ſhall be tranſmitted into Chancery, 
and there ſhall ſhe be endowed de novo. Cre. 
Eliz. 364. | 

Damages. 


If a Feme Tenant in Dower ſue in a Court of Not 


lieved in Equie 


Equity for Damages, where her Husband died 17. 
not ſeized, a Court of Equity ought not to re- 


lieve her, for it is againſt the Law. 
If the Baron make a Feoffment to the Uſe of 
himſelf for Life, the Remainder to the Son in 


Tail. Per Curiam, This is not ſuch a dying ſeiſed 


by the Husband for the Wife to have Damages 
in Dower, Dame Eperton's Caſe. But the Huſ- 
band ought to be ſeiſed of an Eſtate-tail or Fee- 
ſimple, which may deſcend to the Heir. Lit. 
Rep. 341. | | 

Alienation, or Death of the Heir after Reco- 
very, before Seiſin, prevents not Damages. 
1 Keb. 85, 646, 711. 
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to be re- 


If Tenant in Dower be diſſeiſed, and the 741-7 in Dow- 


Diſſeiſor makes a Feoffment, the Tenant in 
Dower ſhall recover all her Damages againſt the 
Feoffee, for ſhe is not deins le Statute of Gloceſter, 

9 1. 


er not within 
the Statute «f 
Gloc'. 
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copybold. 


Dower againſt 
common Right. 


Adwowſon. 


— 


EI, by which every one ſhall anſwer for their 
time, 2 Brownl. 41. 


What Charges made by the Hushand the Wife en- 


dowed (hall avoid, or not, 


Lord of a Copyhold Manor, in which were 
many Copyholders for Life, takes Wife; the 
Copyholder dies, the Lord grants this to ano- 
ther and dies; adjudged that the Wife ſhall not 


avoid this Grant in a Writ of Dower, for that 


the Cuſtom is tefore the Title of Dower. 2 Go, 
4. Dyer 8 Eliz, 21. contra, SEEN 

If the Wife accept Dower of the Heir againſt 
common Right, ſhe ſhall hold this ſubject to the 
Charges of her Husband. 8 H 6. 27. Other- 
wiſe, if ſne be endowed againſt conimon Right 
by the Sheriff. 

If A. ſeiſes in Tail of a Manor, to which an 
Advowlon is appendant, grants the next Preſen- 
tation to B. arid after marries C. and dies, and 
the Wife is endowed of a Manor with the Ap- 
purtenances, in Lieu of all her Dower, and after 
the Church is void, 2re, if ſhe may preſent 
and avoid the Grant made before Coverture ? 


Writ and Declaration, 


Writ of Right of Dower. 

Writ of Dower unde nibil habet. FED» 

Tenant for Life, Reverſion in Fee, of Lands 
whereof the Demandant had Title of Dower, 
and ſhe broughe a Writ of Dower againſt the 
Tenant for Life; hanging the Writ, he in Re- 
verſion levied a Fine with Proclamations, of the 
Reverſion; the Tenant for Life dies, five Years 
expire, and the Demandant brought a new 
Writ againſt the Tenant in Poſſeflion. Hob, 165. 
Quær E; In 
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an 


Chap. XI. Of Dower. 

In Fulliam and Harris's Caſe ; The Writ was, 
Præcipe A. quod reddat E. Fulliam rationabilem do- 
tem ſuam de terris, & c. dudum B. Fulliam quon= 
dam viri ſui : Per Curiam, The Writ is ill; and it 
ought to be Præcipe A. quod reddat E. Fulliam 
que fuit uxor B. Fulliam, &c. For in the begin- 
ning of the Writ ſhe ought to be named Uxor 
of her Husband, for that is the Name whereby 
ſhe claims her Dower. Cro. Fac. 217. 

In Dower the Demand was de tertia parte de- 
cem meſſuagiorum, Cc. in tres partes dividend” : 
The Judgment was to recover Seiſinam de tertia 
parte tenementorum prædictorum cum pertin tenend 
ei in ſeparabilitate per metas & bundas, It was ill, 
becauſe they are Tenants in Common, and the 
Judgment ought to have been Tenendum inſimul 


& in communi; but had it been divided, 


aliter, Ex Manuſcript. Mri. Brownloe. 


P leading. 
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If in a Writ of Dower the Tenant would bar Bar by Join- 


the Demandant by a Jointure made during the /e. 


Coverture, he ought to ſay, Quod intrando agre. 
avit ; for if the Wife entereth and agreeth, the 
ſame is a good Bar of Dower. 3 Leon 272. 


In Cower the Tenant pleads the Releaſe of R/e of the 


the Demandant made to ſuch a Tenant in Poſ Pe 


ſeſſion tenementorum predittorums, and becauſe he 
doth not ſay he was tenen, liberi tenementi, it was 
held to be no Plea. Cro. Fac. 151. 

If one plead an Acquittance or Releaſe in Bar 
of Dower, he ought to ſhew that this was for 
the ſame Cauſe of Action. 5 H. 7. 1. 

A Releaſe of all his Right, &c. to him in Re- 
verſion, ſhall bar the Wife of Dower, 8 Co. A.- 
tham's Caſe. | 
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Nengue ge- 
couple en loyal 
Matrimony. 


Non-renure. 
Aſſeenment of 


\ 
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Nunque accouple in loyal Matrimony pleaded 

in London, and Replication to it, and the Re- 

cord removed into the Common Bench, and Writ 
to the Biſhop, Co. Entr. 180, 8 

In a Writ of Dower ſued in any Court of 

Wales, if they are at iſſue upon aunque accouple, & qc. 


the Court there hath not power to make Pro- 


ceſs to the Biſhop, but the King ſhall write to 
the Marſhal there to ameſne the Record here 
in Banco, and here Procels ſhall be awarded to 
the Biſhop. 19 H. 6. 12. 

In Dower againſt two; If one acknowledge 
the Action, and the other plead n'unque accouple, 
c. the Demandant ſhall not have Judgment a- 
youu him who acknowledged, until Hue tried 
or this goes to the whole. 7 H 6. 34. Soifone 
acknowledge the Action, and the other plead As- 
ſignment of Rent out of the Land, Cc. in Lieu 
of Dower, this ought to be tried before Judg- 


ment againſt the other for the Moiety, for this 


goes to the whole. 
Non. tenure to part or all is a good Plea, 
In Dower the Defendant pleads Aſſignment of 


Rent ont of the Rent out of the Land; but becauſe he does not 


Land pleaded. 


fay, he was a Tertenant at the time of the Rent 
aligned, it was adjudged againſt him. Dyer, 
361. And ſo is Beaumont and Dean's Caſe, 2 Leon, 
p. 10. The Defendant pleaded in Bar, that he 
himſelf before the Writ brought, did aſſign a 
Rent of 10 J per Annum to the Demandant, in 
Recompence of her Dower, The Demandant 
demurs, and for Cauſe ſhews, becauſe the Te- 
nant had not ſhewed what Eſtate he had in the 
Land at the time of granting the Rent as to ſay, 
that he was ſeiſed in Fee, and granted the ſaid 
Rent, that ic might appear to the Court upon 
the Plea, that the Tenant had Power to grant 


ſuch a Rent; and the Demurrer was held good. 


The 
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The Demandant after the Death of her Huſ 
band, enters into the Land in Demand, and con- 
tinued the Poſſeſſion of it five Years, and after- 
wards the Heir entered, upon which ſhe broughe 
Dower; It was agreed, that the Tenant 


needed not to plead touts temps priſt after his Re- Touts temps 
entry; for the time the Demandant had occu. Ptiſt. 


— the ſame is a ſufficient Recompence for the 
amages. 3 Leon, FO. Riches's Cale. 
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If a Woman bring a Writ of Dower againſt Y he Heir. 


the Heir, and the Heir comes into Court upon 
the Summons the fitſt Day, and pleads that he 
hath been always ready, and yet is to render 
Dower, Cc. if the Wife have not requeſted 
Dower, ſhe ſhall loſe the mean Values and her 
Damages ; but if ſhe have requeſted her Dower, 
ſhe may plead it, and Iſſue thereupon may be 
taken, and a Requeſt in Pais is ſufficient : And 


the Reaſon why Touts temps priſt is a good Plea 


by the Heir in this Caſe, is co bar her of her 
Damages, becauſe the Heir holds by Title, and 


does no Wrong till Demand be made. 1 I,. 32. 


b, 33. 4, 

Dower was brought againſt J. S. F. S. pleads, 
and Judgment given for the Defendant ; and af- 
terwards the Judgment was reverſed, and ſhe 
brought a new Writ of Dower ; and the Tenant 
pleaded he always was ready, and yet is: & 
gainſt which the Demandant pleaded the firſt 
Record to eſtop the Tenant; the Tenant pleads 


Nut tiel Record; Per Curiam, The Demandant Nul tiel Re- 


cannot conclude the Tenant by that Replica- cord. 


tion to * Nul tiel Record, for the Judgment 
is reverſed, and ſo no Record, and it cannot be 
certified as a Record; but if Iſſue had been ta- 
ken upon the Plea of the Tenant, abſque hoc that 
he was ready, the ſame might have been given 

in 
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Judgment of 
the Re ver ſion 
and of theRent. 


Of Dower. Chap. XI. 
in Evidence againſt the Tenant. 30 Leon. 50. 
Riches's Caſe. 

In Dower; If the Tenant ſhew before the 
Husband had any thing in the Land, A. was ſeiſed 
of the ſame Land in Fee, and let it for Years, 
rendring Rent, and granted the Reverſion to the 
Husband of the Plaintiff, who died ſeiſed of the 
Reverſion, and demanded judgment, If the De- 
mandant ſhall have Dower, Cc. this is no Plea 


in bar of Dower, but proves ſhe had Title of 


N'unque ſei- 
— 


Dower ; but this ſaves the Leaſe for Years, and 
= ſhall have Judgment only of the Reverſion 
of the Rent. Winch p. 80. 

If Tenant in Fee tail general makes a Feoff. 
ment in Fee, and takes back an Eſtate in Fee- 
ſimple, and after had taken Wiſe and had lſſue 
by her, yet ſhe ſhall not be endowed, ſor that 
the Fee-ſimple is vaniſhed by the Remitter, and 
her Iſſue hath the Land by force of the Entailz 
but in this Cale the Tenant can never plead, 
that the Husband was never ſeiſed of ſuch an 
Eſtate whereof the Demandant might be en. 
ok . he muſt plead the ſpecial Matter 
1 Inſt. 31. 6. 

The Iſſue was, Nunque ſeiſe que Dower: and 
per Curiam, The Tenant ſhall never give in Evi- 
dence a Remitter to defeat the Eſtate of the 
Husband upon this Iſſue, but ought to 
plead it and ſhew the Remitter-in certain, and 
that the Iſſue was of another Eſtate than- the 
Husband had, and then the Wife ſhall be bar- 
red; and it is the ſame Law to ſay the Hu- 
band's Eſtate is defeated by Condition. Dyer 41.9. 

Sir 7. S. and Dorothy his Wile, late Wife to 
Sit H. Bowyer, brought Dower againſt Barbara 
mood Widow: The Tenant pleaded, that Sir 
H. Bowyer was ſeiſed in Fez of the Manor of 

8 V. and 


Chap. XI. Of Dower. | i15 
W. and made a Feoffment thereof to the Uſe of 

himfelf and Dorothy his Wife, for the term of 

their Lives for her Jointure, the Remainder to 

one Bowyer, and then died, and his Wife en- 

tered and claimed it for her Jointure. Et hoc 

paratus, c. The Plaintiff replies, That before 

the ſaid Feoffment made, the ſaid Sir H. Bowyer 


being ſeiſed of the ſaid Manor, did covenant to 


ftand ſeiſed thereof to the Uſe of himſelf in 

Tail, and for Default of ſuch Iſſue, to the Uſe of 

his Wiſe for Life; and after to Sir Thomas Henly 

in Tail; and afterwards made the Feoffment 

prout, and died ſans Iſſue ; and that ſhe entered 
claiming by the Indenture of Covenant, and 

was remitted, The Tenant rejoins, That the 

{aid Feme entered after the Death of her Huſ. Remitter. 


band, claiming her Eſtate for Life as Jointure 


by the ſaid Feoffment,and demanded judgment, 
II ſhe ſhall againſt her Claim be remitted. And 
to this the Plaintiff demurs. It was adjudged, 
that ſhe was nolen: wolevs remitted for the benefit 
of him in Remainder. But per Curiam, The Te- 
nant's Plea is ill; for the Tenant ought to have 
taken a Traverſe to the Matter alledged in the 
Replication, and fo ill in ſubſtance, as it is in | 
Cro, Tac 488. But by Hobart, a Plea of Claim pz; pleaded 
by force of the Jointure was pleaded out of out of Time. 
Time and idle, and requires no Traverſe. Vide 
Hob. p. 71, Sir Jobs Sberly and Barbara Mood. 
Fine with Proclamations, and that ſhe did Fine aud Nun. 
not claim within-five Years after the Death of. 
the Husband. Co. Extr, 1751. Vide ſupra, Tit. 
Fine. | | 
ByAttainder of Treaſon or Petty Treaſon, the ,,,.,., f 
Wife ſhall loſe her Dower, and it may be plea- 7:e-(n, 
vas 5 Ed, 6, cap. 11. Not fo of Murder or Fe- 
ony. 
_ Elope- 


good Bar. 
That the Wife It is a good Plea, that the Wife was not nine 


eee Foray Years old at the time of the Death of the Huſ- 


his Death. band. : 


1 — 8 That the Wife is an Alien is a good Plea. 
J Joint ure. If an Eſtate be made to the Wife before Co- 
| | : verture (or aſter, if after the Death of her Hul- 


band ſhe enter and apree to it) for Term of hec 
| own Life, or a greater Eftate, this is a Bar, if it 
j be expreſs'd to be for a Jointure, or it may be 
| 1: averred. 4 Co. 1. Vernon's Caſe, 1 Inſt. 36. Co. 


14 Entr, 171. 
5 Acceptance of In a Scire Fa to execute a Recovery in Dower, 
4 Tenant. it is no Plea to ſay, that the Demandant accept. 


11. ed a Rent after Judgment, out of other Land; 

= but the Heir, &c. may aflign to the Wife parcel 

1 | of the Land,or a Rent by Parcel out of the ſame 

'F Land in full ſatisfaction of her Dower ; and if 

Meir vonched. ſhe bring a Writ of Dower againſt the other, he 
may vouch the Heir who ſhall plead this. 


Det ainment of Charters pleaded, A 


1 | Detainment of Charters concerning the ſame 
, Lands whereof ſhe claims Dower, is a — Plea 
in Delay of her Dower. 11 H. 4. 3. 6. * 
It Detainment of Charters be pleaded in De- 
layof Dower, he who pleads this ought to al- 
ledze what Charters they are, as certainly as in 
a Count, or Detinue of them. 14 H. 6. 4. 


þ a . 3 In 
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Elopyment. Elopement by the Demandant is a good Plea 
| in Bar. Vide ſupra. | 
j General Iſu. Jn Dower to ſay, that the Husband had not 
| but an Eſtate for Life, is no Plea, for this is but 
It the General Iſſue. 10 H. 6. 17. | 
4 Divorce, If a Divorce be a vinculo matrimonii, this is a 
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Chap. XI. Of Dower. 
In Dower againſt the Feoffee of the Husband 


Detinue of Charters is no Plea, but for the Heir. 


Hob. 113. | 
Demand of Lands in A. and B. againſt the Heir. 
The Tenant pleads N'unque ſeiſie que Dower. 1 he 
Jury found the Husband was ſeiſed during the 
Coverture de omnibus tenementis infraſcript. præ- 
terquam the Tenements in, &c. ſicut præll. M. 
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dotari poterit, Per Curiam, The Præterquam is Releaſe Dama- 


idle, and Surpluſage, and the Seiſin of Land ins“. 


A. and B. is confeſled, and the Jury have aſſeſ. 
ſed Damage; and therefore dying ſeiſed is not 
found by the Verdict; but the Demandant may 
pray Judgment of the Land and releaſe Damages; 
or the Demandant may aver, that the Husband 
died ſeiſed, and have Wrie to enquire of the 
Damages. 1 Leon, 37. Butler and Aires. 

In a Writ of Dower, it the Plaintiff recover 
by Default, and upon this a Writ is awarded to 


Return of the 
Sheriff upon 2 
Recovery by 


the Sheriff or Bailiff, where the Recovery is, to ,, faul. 


deliver to the Plaintiff tertiam partem per metas, 
and to enquire of the Value by the Year, and 


| how much time is paſſed after the firſt Demand 
of the Dower, and what Damages ſhe has ſuffer. 


ed. And upon this the Sheriff returs, That he 


had delivered the third part of the Lands, and 


that two Years are paſt after the firſt Demand, 
and Damages Fol. and accordingly Judgment 
is given to hold in Severalty, and to recover Da- 
mages. Though the Judgment is not good as 
to the Damages, inaſmuch as it is not averred 
that the Husband of the Plaintiff died ſeiſed, nor 
is it ſo found by the Jury; fo as the judgment 
is erroneous, yet it (ball be reverſed only as to 
this. 1 Rol. Abr. 776. Tye and Atkins 

The Tenant in Dower vouched the Son to 
Warranty, as Son and Heir to the Husband of the 


. Demandant, who appeared and enteied into the 


13 War- 
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Gavel.kind, 


That the Heſ- 


| Of Dower. Chap. XI. 
Warranty gratis, and he pleaded he had nothing 


by Deſcent from the Father: Upon-which Plea 


the Tenant and Vouchee were at iſſue, and the 
Demandant had Judgment againſt the Tenant 
to recover, but cefſet Execut io, till the Voucher is 
determined: After that, before the Day of Niſi 
Prius, the Vouchee died, and at the Day the 
Tenant loſt by Default,and the Demandant prays 
to have a Writ of Seiſin. Winch p. 88, 89. 

In a Writ of Dower brought by a Woman of 
a third part. The Tenant pleaded, that the 
Lands of which Dower is demanded are in na- 
ture of Gavel-kind ; and that the Cuſtom of ſuch 
Land is, that Dower ought to be demanded of a 
Moiety. The Demandant demurs ; and by the 
Juſtices : She may demand Dower of a third part, 
or by Cuſtom ; but Qu«re, for it has been ad- 
judged contrary. x Leon. 62. The Cuſtom is, 
that the M ife ought to be endowed of the Moiety 
of ſuch Land quandiu non maritata remanſerit & 
nou aliter. Judgment againſt the Demandant. 
x Leon. 133. Hunt and Gilborn. 


Trial. Evidence. I ue. 
If the Tenant plead that the Husband is alive, 


band is alive, this ſhall be tried by the ſuſtices, by Proofs be- 


how to be tri. 


ed. 
Where the 


tore them for greater Expedition. Vid. Precedent, 
Raſt. Eutr. 228. 2 Inf. 80. 8H 6. 23. 
In Dower; if the Defendant by his Plea ac- 


Judgment ſpall knowledgeth that the Baron was ſeiſed Que 


be taken upon 
rhe Conf-ſſion, 
and not upon 
the Verdict. 


Dower, & c. and Iſſue is taken upon an imma- 
terial thing, and this is found pro Quer. and Judg- 
ment accordingly ; yet in a Wrie of Error the 
Court ſhall take the Judgment to be upon the 
Confeſſion, and not upon the Verdict. 21 Ed. 
4 46. Per Cur, | f on 
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M. O. and her ſecond Husband brought an 

Action of Dower againſt 7. and demanded 

Dower of the Endowment of one P. her firſt 

Husband : fr was agreed that this Trial ought 

to be by Witneſſes, aceording to Dyer, 155. 75;a61e by Wit. 

And it was awarded by the Court, that the 2%. 

Counſel of either ſide ſhould draw up Interroga- 

toties, and put their Names to them, and then 


they ſhould be delivered, and he ſhall have the 


Examination of the Witneſſes on both ſides, and 
then ſeal up the Interrogatories again, and ſo 
remain until they were delivered over to the 
Court, and then ui melius probat, melius habet. 
Wineh. 82. Mary Over verſus Tucker. 5 
In a Writ of Dower of one Meſſuage, and dick uncer- 
one Garden; If the Defendant plead Nungquee 
ſeiſie que Dower, and the Jury find that the Huſ- 
band of the Demandant was ſeiſed of the ſaid 
Meſſuage and Garden, all but ſo much as F. F. 
had, &. This is not a good Verdict, becauſe 
non conftat how much of the Land F. S. had, 
and ſo meerly uncertain of what judgment ſhould 
be given. 2 Rol. Abr. 694. Pope and King. 


Damages. fudgment. 


It is a needful thing for the Wife after the requeſt in Pais 
Death of the Husband, as ſoon as ſhe can, to t a/ignDower. 
demand her Dower before gooi Teſtimony, 
otherwife ſhe may loſe her Damages 1 if. 326. 

And a Requeſt in Pais is ſufficient. | 

By the Statute of Merton the Wife ſhall recover I, what Writ 
Damages in her Writ of Dower, from the time of Dower Da- 
of the Death of her Husband ; It muſt be in a e ſhall be 
Writ of Dower unde nibil habet, and not in 4 f ey 98 
Writ of Right of Dower; for in no Writ off.. 
Right Damages are to be recovered ; and ſhe 

I 4 ſhall 
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| ſhall recover Damages only where the Husband 7 
died ſeiſed as the Freehold and Inheritance. » 
It is to be obſerved that the mean Values and 8 
Pamages are to be recovered againſt the Te- E 
nant in a Writ of Dower ; and the Lord Coke te 
citeth Belfield and Rouſe's Caſe. The Tenant as to te 
Parcel pleads Non tenure, and for the Reſidue a 
Detainment of Charters, upon which Pleas they th 
were at Iſſue, and both iſſues by rhe Jury found L 
agalaſt the Tenant, and found further that the th 
Husband died ſeiſed ſuch a Day and Year, and th 
had a Son, and that the Demandant and the Ct 
Son by ſix years after the Deceaſe of the Huſ- th 
band took the Profits of the Land, and that af. W 
ter the Son died without Iſſue; after whoſe De- E. 
ceaſe the Land deſcended to the Tenant, as be 
Uncle and Heir to him; by force whereof he pe 


. entred and took the Profits, until the purohaſing D. 
of the original Writ, and found the Value of the 
Land by the Year, and aſſeſſed Damages and for 
Colts; and the Demandant had Judgment to ani 
recover Damages for all the time from the Death Bo 
of her Husband, without any Defalcation. Let ty, 


Falſe Pleas. row 4 — take heed therefore how he pleads 
| The Statute of Merton extends to Copyholds 
where Women are dowable. rg 
W Damages If the Wife have Dower afligned to her in 
en Dower of. Chancery, ſhe ſhall have no Damages, for the 
figned in words of the Statute be, Ez Vidue per Placitum 
Chancery. recuperaver int. | 


—— „ M. brought a Writ of Dower againſt N and 


Enquiry and judgment was given upon Nihil dicit; and becaufe 


Damages of. the Baron died ſeiſed, a Writ of Enquiry of the 
fefed. Damages was awarded, by which it was found, way 
| that the third part of the Land, which ſhe ought ther 
to have in Dawer, was of the value of 8 J. per Jud 
Annem, and that eight gars elapſerunt à morte 4 


viri 
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viri ſui proxime ante inquiſitionem, & aſſident dam- 
na ad 80 l. And the Demandant had Execution 
after Judgment upon the Habere fac. ſeiſinam. 
Error afligned : 1. Becauſe Damages are aſſeſſed 
to the time ol the Inquiſition, where they ought 
to be but to the time of the Judgment, Sed non 
allocatur. 2. Becauſe Damages are aſſeſſed ſor 
the whole eight Years aſter the Death of the 
Husband, where ic appeareth that for Part of 
the ſaid Years the Demandants were ſeiſed of 
the Lands by force of the Judgment and Exe- 
cution in the Writ of Dower, and upon this 
the Writ of Error was allowed. 1 Leon. 56. 
Walker and Nevil. And it was aſſigned for 
Error in this Caſe, that they aſſeſſed Damages 
beyond the Revenue: Sed non allocatur. For 
perhaps the Demandants have ſuſtained more 
Damage than the bare Revenue, 

If a Feme recover in a Writ of Dower be- 
fore the Writ of Enquiry of Damages awarded, 
and before the third Part aſſigned by Meets and 


Bounds ; the Judgment is perfe& as to the Real. Judgment 
ty, and the Damages are given by the Statute when perfe#. 


by way of Addition. 17 Car. 1. B. R. Steward 
and Steward, 

Ifa Woman recover Land in a Writof Dower, 
and after the Sheriff return Damages from the 
Writ purchaſed ſque diem Fudicii, and after the 
Tenant brought a Writ of Error in Executione 
ee He may upon this aſſign Error in the 

ulgment given for the Damages upon the 


Return of the Sheriff: For the laſt Judgment is The laſt Judg+ 
not an Execution, but an Enqueſt of Office by t an , 
the Statute of Merton. And it is the Uſe al 7 


ways to bring but one Writ in ſuch Caſe; and 
there is not any Writ Ouia Fudicia reddita, but 
Tudicium, Trin. 11 Car. 1. B. R. Porter and 
Apgar, 

5 Paſcb. 
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Paſch. 5 Fac. Rot. 39. Nibil dicit in Dower. 
Fadicium de recover Seiſinam verſus præfat. R. de 
rertia parte prædict cum pertin. Et idem R. in 
miſeritordia & averment de dying ſeiſed. The De. 
mand was de tertia parte unius meſſuagii & ſex. 
decim acrarnm terre cum pertin. per I inquiſitiunem 
compertum fuit quod terra & tenementa pi 2d;a 
cum pertin. in Brevi prædict. wt in inquiſition an- 
nex. ſperiſicat. ſunt & exiſtunt unum meſſuagium, 
tuordecim acras terre cum pertin. inſimul jacen. 
in L. pred. ad terram vocat. J. ex Anſtral: parte, 
c. ſunt tertia pars. Et ulterins found the time 
of the dying ſeiſed, and the Damages, and the 
Value, and Coſts. Ideo conſideratum eft quod pe- 
tens recuperet verſus præfatum tenentem valorem 
tertiæ partis predict. cum pertin. a tempore mortis 
præd. M. quondam viri, &c. qui quidem valor per 
rempus præd. in ſe attingit ad 100 J. Et dampna 
ſua prædict. ultra valorem pred, ad 5 s. 4 d. per 
inquiſitionem præd. ſuperius compert. necnon, &c. 
u quidem dampna, 8c, ad 91. 13 8. Note, The 
Jurors found the Land in demand to be of leſs 
Quantity than the Demandant had counted. 
Ex Manuſcript. Mri. Brownloe. 


Judgment. Execution. 


Judgment . In a Writ of Dower, If the Heir of full Age 
gaiaſ the be vouched by the Tenant in the ſame County, 
oth. condition. the Judgment ſhall be conditional, viz. againſt 
the Heir if he have Aſſets, and if he had not 
Aﬀets, againſt the Tenant, and the Tenant o- 

ver-againſt the Heir when he had. 2 Roll. Abr. 

551. But if the Heir be vouched in another 

County, who entreth into the Warranty, and 

ſaith, he hath nothing by Diſcent, and the Te- 

nant avers that he had Aſſets, the Demandant 


ſhall recover preſently againſt the Tenant ge 
| nerally, 


Lr 


. 
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generally, and ſhall leave him to ſue over to 
have Value againſt the Heir. 

If the Husband make a Leaſe for Years, ren. How Execution 
dring Rent and dies, the Wife ſhall recover her (e where 


. here 1 
Dower and have preſent Execution of the Land ; Looks for ws 


and thereby ſhe ſhall have the third Part of the 
Reverſion and of the Rent, and the Sheriff ſhall 

ſerve Execution of the Land as if there were 

no Leaſe for Years; for it may be that the 

Leaſe is void, and it the Leaſe be good, he 

who claims the Leaſe may re-enter upon the 

Land notwithſtanding the Recovery and Execu- 

tion. Godb. 165. Foliamb. Cro. Eliz, 564. Winch 

80. Litt, Rep. 293. 

One ſeiſed of Land in Fee taketh Wife, and power againſt 
enſeoffed eight Perfons, a Writ of Dower is eig h Perſons, 
brought againſt eight Perſons, and two confeſs . f 
the Action, and the other fix plead to Iſſue; „ * pores 
the Demandant ſhall have Judgment to reco- 5 Judgment 
ver the third Part of the two Parts of the Land ſball be. 
in eight Parts to be divided ; and after the Iſſue 
for the ſix found for the Demandant ſhe ſhall 
have Judgment to recover the third Part of 
the ſix Parts of the ſame Lands in eight Parts 
to be divided. 

In Longvils Caſe. Trin. 16 Car. 2. B. R. It Amendment 
was moved for Amendment of the Aſſign- ff A en 
ment of Dower being under Value, and on T Pewer. 
Refuſal of an equal Diviſion proffered by the 
Daughter to him, with Liberty to chooſe 
which two Parts he would for the Heir, which 
the Court ordered, and committed the Sheriff 
for taking 60 J. of the Lady Long vil to execute 
- Writ of Execution, and Information againſt 

im, 


4 
| 
| 
| 
| 
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Rationabili parte bonorum according to the Cu 
ſtom of London. 
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H. C. ſues E. C. Executrix of her Husband, 
and declares by Bill original in nature of Debt 
pro rationabili parte bonorum in the Court of the 
Mayor and Aldermen of London, and alledgeth 
the Cuſtom of London to be, that quando Civis 
& liber homo de London dies, his Goods over his 
Debts and Funeral ought to be divided in three 
Parts, and that the Wife of the Teſtator ought 
to have one Part, the Executors the ſecond Part 
to diſcharge Legacies, and to diſpoſe at their 
Diſcretion, and the Children of the Teſtator, 
which were not ſufficiently provided for in his 
Life-time, a third Part; and that the Cuſtom 
is that the Plaintiff in this Caſe ought to bring 
into Court a true Inventory, and ſue before 
the Mayor and Aldermen, and that ſhe here 
had brought an Inventory of 18000], and de- 
mands a third Part (6000 /,) of the Executor. 
And this was removed' to the Common Pleas by 
Writ of Privilege: And Richardſon ſaid, that 
the Plaintiff might declare in London without al- 
ledging the Cuſtom, for that the Cuſtom is 
well known there; and a Procedendo was grant- 
Where e ed. Lit. Rep. 324. Honora Caſon's Cale. 

man die, in- . . | . 

reftote, one Where a Freeman dies inteſtate, that third 

Third of this Part of his perſonal Eſtate which was at his Diſ- 

Eftate to go a<- poſal is govern'd by the Statute of Diſtributions: 

cording te the If ſuch Freeman be ſeiſed of Lands of Inheri- 

— Di- tance, either by Deſcent or Purchaſe. 

Freeman's Wi. The Widow will be entitled to her Dower or 
dow to have Thirds in them by the Common Law ; but 
ber Thirds in where the Husband purchaſes Lands, and has 
the real Eſtate, them conveyed to others in truſt for him, the 


1 Widow has no Title to Dower in them, be— 


Trat. cauſe 


o 
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becauſe the Eſtate in Law never was in the h by char 
Husband ; neither can it be looked on as per- Ven ſbe 


both of the 


n real and 
can have no Intereſt in it either way, accord. ſeal Held. 


ſonal Eſtate after it is laid out in the Purchaſe 
of Lands of Inheritance; fo that the Widow 


ing to a Decree of my Lord Cowper's in the 
Court of Chancery the 29th of June 1716, be- 
tween Ambroſe and Ambroſe, which Decree 
was affirmed in the Houſe of Lords the 18th 
of June 1717. Thus it lies in a Freeman's 
Power, either by laying out his perſonal Eſtate 
in the Purchaſe of Freehold Lands in Truſt, 
or of Copyhold Lands in his own Name, to 
deprive his Widow of the molt conſiderable 
Advantages ſhe might hope for in marrying a 
Freeman. 


{ 


CHAP. XII. 
Of Jointures. 


The Nature and Reaſon of the Statute of 27 H. 8. 
cap. 10. of Fointures. Conſtruction of the ſaid 
Act relating thereunto, What Eſtates are Foin- 
tures within the ſaid Statute or not. What is 
a good Fointure within the Statute of 11 H. 7: 
Jr, what Alienation by the Wife is within that 
Statute, illuſtrated in ſeveral adjudged Caſes. 
What Agreement or Waver a Woman may make 
as to ber Jointure; aud what ſhall amount to an 


Agreement or Refuſal of Pleadings. 
As for the Nature and Reaſon of Fointures. 


1* was a Rule at Common Law, that 2 Right 
or Tale which any had te any _ or 
ene 


| 
| 
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| 
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Tenements of any Eſtate of Inheritance or 
Freehold might not be barred by Acceptance 

of any Waver of collateral Satisfaction or 
Recompence; and this was the Reaſon that 
no collateral Recompence (as a Jointure) made 
to the Wife in Satisfaction of her Dower was 
any Bar of Dower at Common Law. Now 
before the Statute of 27 H. 8. cap. 10. (of 
Uſes) the greateſt Part of the Lands in Eng- 
land was conveyed to divers Perſons to Ules ; 


and foraſmuch as a Wife was not dowable of 


Uſes, her Father or Friends procured the Huſ- 
band to take an Eſtate of his Feoffees or others 
ſeiſed to his Uſe, to him and his Wiſe, before or 
after Marriage, for their Lives or in Tail, for 
a compleat Proviſion for the Wife after the 
Death of the Husband. Then comes the Sta- 
tute of 27 H. 8. which transfers the Poſſeſſion 
and Eſtate of the Land to the Uſe, by which 
the Husbands were ſeiſed accordingly; and by 
Conſequence, if other Proviſion had not been 
made, the Wives would bave their Dowers as 
well as their Jointures ; and for this the Bran- 
ches concerning Jointures were added to the 
laid Statute of 27 H. 8. 


The Act expreſſeth plainly five Forms of the 


Limitation of Jointures 1 as, 

1. To the Baron and Feme and to the Heirs 
of the Husband. 

2. To the Baron and Feme, and to the Heirs 
of their two Bodies. | | 

3. To the Baron and Feme, and to the 
Heirs of the Body of one of them. 

4. To the Hasband and Wife for their Lives. 

5- To the Husband and Wiſe for the Life of 
the Wiſe. 


But 


( 
a 
t 
FP 


f 


Chap. XII. Of Jaintnres. 

But there are other Eftates which are wichin 
the ſaid Statute, though not mentioned; and 
that comes now under Conſideration. 


What Eſtates are Fointure within the Statute of 
27 H. 8. or not; or what is a good Fointure. 


1. In reſpect of the Eſtate limited. 
2. In reſpe&t of the Manner and Frame of 
the Conveyance. 
Fa In reſpect of the Conſideration. 
eſides the five Examples above mentioned, 


there ate other Eſtates that are not within the 


Statute: As, 

When an Eſtate is limited to a Man for 
Eife, the Remainder to- the Woman for Lite; 
tho' the Woman have no joint Eſtate with her 
Husband, yet this Eſtate. is as beneficial for her; 
and ſo was Aſhton?s Caſe, Dyer 328. Aſhton. in 
Performance of Marriage-Covenants between 
his Son and one A. makes a Feoftment totheUle 
off A; for Life for her Jointure, and after they 
intermarry. the Husband dies; this was a- Join. 
ture within the Intent of the Act, though all 
the Examples in the Act are of a joint Eſtate. 


But the Eſtate, which by Force of this Act In muſt be im- 
ſhall be in Lieu and Bar of Dower, ought by mediate after 
the Limitation to take Effect after the Huf 1 b 
band's Death immediately; and therefore if the 1 Cres. 


Husband makes a Feoffment in Fee to the Uk © 


ot himſelf for Life, and after to the Uſe of B. 
for bis Life, and aſter to the Uſe of his Wife for 
her Jointure, this is not within the Act, although 
B. dies before the Husbaud; for a Jointure muſt 


be an immediate Eſtate after the Husband's 
Death in Creation; and ſhall not be aided 
by any Event ſubſequent, or by Matter ex poſt 
facto. It was a Cale put to my Lord Chief 

Juſtice. 
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Juſtice Bridgman, when he was called up to be 
Chief Juftice: A Man makes a Feoffment in 
Fee to the Uſe of himſelf for Life, Remainder 
to the Uſe of his ſecond Son for Life, and to 
the Uſe of ſuch Woman as he ſhall marry, 
the Remainder to the Heirs of his ſecond Son ; 
the Father dies, the ſecond Son takes Wile and 
dies; it is no good Jointure, and the Wife may 
bring her Dower; for the Eſtate which was 
limited to the Wife ought to be conſidered as it 
was at the time of the Creation of the Ule; and 
at the time of the Creation it cannot be faid 
to be a Jointure within the Statute, becauſe the 
Husband by Poſſibility might have died before 
the Father, and then the Wife ſhould not have 
an immediate Eſtate. Sid. p. 34. 5 Co. 2. Winch 
* ſome Caſes though the Wife hath immedi- 
atelyFreehold after her Husband's Deceaſe, yet'tis 
not a good Jointure to bar Dower ; as if a Man 
make a Feoffment in Fee to the Uſe of himſelf 
for Life, the Remainder to his Executors for 
Years, the Remainder to his Wife for her Join- 
ture, this is no good Jointure. Winch 33. 
The Duke of Somerſet purchaſed Lands to 
him and the Ducheſs his Wife, and to the Heirs 
males of their two Bodies ; this is a good Join- 
ture within the Act. Dyer 96. 
It muſt be n lt muſt be an Eſtate for Life of the Wile; 
Eftate for the and an Eſtate to the Wife for Life upon a 
Life of the Condition is a good Jointure within the Act, 
"_ if the Wiſe after the Death of the Husband ac- 
cept it; for it was agreed that a Jointure is 
a competent Livelihood of Freehold for a Wo- 
man to take Effe& preſently after the Death 
of the Husbard for the Life of the Wife, if ſhe 
her ſelf be not the Cauſe of the Determi- 


nation or Forfeiture of it. And * 
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if the Husband make a Feoffment to the Uſe 
of his Wife pur auter vie for her Jointure, this 
is not within the AR, and this may determine 
during her Life without any Default in her. 
But if a Man make a Feoffment in Fee to the 
Uſe of himſelf for Life, and after to the Uſe 
of his * _—_— _ this is = Eſtate 
for Life to her, if ſhe will, and therefore it is 
2 good Jointure within the Act. And if the rene Z. 
Condition bind her to any unreaſonable Thing, fare for aJoin- 
ſhe may wave it; but when after the Death of tere, 4 good 
her Husband ſhe enters and accepts the con- B f Dower. 
ditional Eſtate for her Jointure, ſhe is barred of 
her Dower, 4 Co. 3. 

An Eſtate in Fee-ſimple conveyed to the Wife 
ſor her Jointure, and in Satisfaction of her 
Dower, is a Jointure within the Equity of the 
Act of 27 H. 8 for this is a competent Live- 
lihood for the Wife of an Eſtate of Freehold 
to take Effect preſently after the Death of the 
Husband for all her Life and more; but it is 
not a Jointure within 11 H. 7. c. 10, which re- 
ſtraius the Alienation of Women; and to re- 
ſtrain an Eſtate in Fee- ſimple that it may not 
be aliened, is againſt a Rule in Law, and clear- 
ly out of the Intention of the Act. 4 Co. 3. b. 


% SF 23, tea fe RR 
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Sir Robert Reeve on his Marriage with his 4 voluntary 
ſecond Wife, ſettled a Jointure of divers of ——— = 
Lands in Suffolk, which he had before charged 5h we — 
with a Daughter's Portion by a former Wife. jadice the 
(viz, 3009) and by his Will he mentioned Wife's Jointure? 
that the ſaid Jointure-Lands were fo incum- | 
bred, and therefore deviſed other Lands to his ' 
Wife in Lieu of them, in Caſe ſhe would ac- 
cept the ſame ; but it appearing after his Death 
that thoſe other Lands were not equivalent in 
Value to the Lands in the Jointure, ſhe retain- 
ed her Jointure, and was not prejudiced by that 

K Charge 
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Charge of the Daughter's Portion, it being but 

a voluntacy Settlement. 2 Vent. 363. 
A Covenant to It was covenanted before Marriage that the 
releaſe all De- Husband ſhould within two Days after his Mar- 
mands to the riace teleaſe his intended Wite's Guardian of all 
owt tg 4. Accounts of the melſne Pr. fits of an Eſtate that 
Merriage,voig, belonged to her. Per Cowper Lord Chancellor: 
Admitting there was no Surprize or Conceal- 
ment, yet this Covenant ought to be ſet aſide, 
as extorted from the Husband, who could not 
have the Lady but upon theſe Terms; and 
where-ever a Father or Mother, or Guardian, 
inſiſts upon private Gain or Security for it, and 
obtains it of the intended Husband, it ſhall be 
A Bond ts pay (et aſide; and it is a ſettled Rule, That if the 
bis Father a Father on the Marriage of his Son take a Bond 
_ oy of him, that the Son ſhall pay him fo much, 

„it is void. Salk. Rep. 158. 


riage, void. | > 
Covenznt oz Where one covenanted on the Marriage of 


Marriage to his Daughter to pay her and the intended 


ter 20 l. per Husband 207. per Aunum, it was held by the 
fad vn þ:f;p Court of B. R. That this ſhould be conſtrued 
Life. an annual Payment to continue during their 
Lives. 1 Sid, 123. Hook werſ. Swan. « 
rom! - 
— 9 certain Copyhold Lands to the Plaintiff, if he 
Marriage, NM. would marry his Daughter; it was held, That 
rice weed mt the Plaintiff need not give Notice of the Mar- 
po. 4 wg ele riage, or aver any ſpecial Requeſt for Perſor- 
% mance of the Promiſe, but the Dzfendant muſt 
| make the Settlement at his Peril. Cro. Fac. 102. 
Pewer of ma. The Duke of Buckingham made a Jointure to 
king Leaſes by his Dutcheſs with Power of making Leaſes for 
# Jointure may 21 Years in Poſſeſſion, and died: The Dutcheſs 
ow _— 2 afterwards married my Lord Antrim ; and it was 
held, That this Power of making Leaſes might 


her ſecond . 
Hyiband, well be executed by the Husband and Wife of 


Lands in Poſſeſſion; but not of ſuch Lands 
as 


4 


The Defendant having promiſed to aſſure 
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as were in Leaſe : The Duke of Buckingham 
2 Lord Aurim and his Feme. In Cancel. 1 
Sid. 101. 


What is a good Fointure within the Statute of 11 
H. 5. cap. 10. and what Alienation by the Wife 
is within that Statue. 


| 2 Bertram ſeiſed in Fee having three Daugh- 
ters, by Indenture between him and R. B. in 


Conſideration of 400 J. paid by the ſaid R. B, 
and in Conſideration of a Marriage had be- 
tween R. B. Son and Heir of the ſaid R B. and 


Margaret, eldeſt Daughter of the ſaid W. Ber- 
tram, and the Preferment of the Blood of the 
Bertrams, covenanted to ſtand ſeiſed to the Uſe 
of Robert the Son, and the ſaid Margaret his 
Wife, and the Heirs of her Body; and 
for default of ſuch Iſſue to the Uſe of his o- 
ther Daughters and their Iſſues, the Remainder 
to the Heirs of the ſaid V. Bertram; the Huſ- 


band dies having no Iſſue, and Margaret by 


Fine conveyed it to the Defendant, on whom 
he re-entred as a Forfeiture within 11 H. 7. 
and it was reſolved ſhe was not a Jointreſs with- 
in that Statute notwithſtanding the 4004. paid 
by R. B. the Father; for the Land moved 
from W. B. the Wife's Father, and the Preſer- 
ment of the Blood of the Bertram ſhews the 
Intent that the Husband's Heirs ſhoild not be 


preferred, but the Wile's; for the Meaning of The Meaning 
the Makers of that Law was only to difenable I %, A & 
Women, who have an Eſtate in Dower, or for“ 
Life, or in Tail jointly with their Husbands, or - 


only to themſelves, of the Inheritance or Pur- 
chaſe of their Husbands, or given to them 
by the Anceſtors of their Husbands, or other 
Perſons ſeiſed to the _ of ſach Husbands, 

2 or 
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or their Anceſtors, when they became ſole, or 
with any after taken Husband from making ſuch 
Alienations, whereby the Heirs of ſuch Huſ- 
bands might, and before making of that Law, 

were frequently diſinherited. But in this Caſe 
the Advancement is by the Anceſtors of the 
Wife, and is not of the Purchaſe of the Huſ. 
band or his Arceſtors Cro. Car. 244. Copland 

and Pyot. Jones Rep. 254. 
Fine and Ren- Feme Tenant in Tail within the Statute of 11 
der for rooo H. J. accepted a Fine fur Cogniſance de droit 
oy it within ne ceo, &c. and by the ſame Fine rendred the 
the Stalute. Land to the Conuſor for 1000 Years, this is 
within the Statute. 3 Leon. 78. Barker and Tay. 

bor. 

If a Woman hath Title of Dower, if be- 
fore ſhe be endowed ſhe will enter and levy 
a Fine, the ſame is within the ſaid Statute, and 


yet ſhe is not Tenant in Dower. 3 Leon. 78. 


Barker and Taylor, | 

The Biſhop of Exeter in conſideration of 
faithful Service done by N. T. for many Years 
paſt, gives Lands to N T. and Sybil his Couſin 
in Tail, and a Marriage was then intended to be 


ſolemnized between the ſaid N. and Sybil, which 


after was folemnized ; they had Iſſue, N dies, 

Sybil marries again, ſhe and her ſecond Hui- 

band alien the Lands. Per Curiam, This was 

no Jointure within the Statute of 11 H. 7, for 

| it was not a Gift by the Husband, nor an 
Gift by the | Rap * 
Eusbend or Anceſtor of the Husband; and the Conſide- 
any Anceſtor, ration of Service is no ſuch Purchaſe as the 
of the Huſs Law intends, for it is not ſo valuable, but a 
band. voluntary Gift of the ſaid Biſhop. Cro. Fac. 
1. 173. Ward and Maltbew. Nlv. 101, 1 Brownl, 
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Where the Land moves from the Husband it be ne pre. 


but yet the Remainder of the Eſtate is to aJige 'o the 
Heir of the 


Husband, it is 
not deins le 


Stranger, ſo as it could be no Prejudice to the 
Heir of the Husband, the Alienation of the 
Wile is no Forfeiture, as Cro. Elix. 224. 

Mich, 28 & 29 Eliz. in Laughter and Hum- 
ries Caſe it was agreed, that an Eſtate in Fee 
made by the Husband to the Wile is not a 
Jointure within 11 H. 7. for that any collateral 
Heir might inherit it, and the Statute was made 
for the Benefit of che Iſſues between them, 

The Caſe was. A Man and a Woman being 
Jointenants in Fee of a Manor intermarried, 
and levied a Fine thereof to a Stranger, who 
rendred it to them in Tail; they have Iſſue 
three Dauzhters, the Baron dies, the Feme takes 
a ſecond Husband, and they levy a Fine, and 
retake it in ſpecial Tail; the Feme dies /ans 
Iſſue by the ſecond Husband, the Daughter 
enters on Leſſee for Years of the ſecond Huſ- 
band and diſtrained a Copyholder for Rent, 
And it was a Queſtion whether the firſt Eitate- 
Tail was within the Statute of 11 H. 7. Per 
Curiam, For one Moiety it was, but for the o- 
ther Moiecy it was not. 


Covenant to ſtand ſeiſed to the Uſe of my what fate. 


Brother and his Wiſe for their Lives; it is aſÞs/! be ſoid 
s oj. &iven by the 


Anceſtor. 


Jointure within the Statute of 11 H. 7. as g 
ven by the Anceſtor of the Husband, and it is 
within the Words of 27 H. 8. which excludes 
Dower. Plowd. 307. a, 

D. K. ſeiſed in Fee of 20 /, per Annum Lands, 
having only two Daughters, covenants with 
7. K. in Conſideration of a Marriage between 
the ſaid J. K. and his Daughter M. and in con- 
ſideration of 115. to be paid by J. K. to aſſure 


the laid Lands to the Ulz of himſelf ;for Lite, 


K 3 and 


Though 4 Con- 
federation of 
Marriage be 
Joined with a 
Cen ſiderat ion 
of Money, yet 
"tis a Jointure 
within the 
State, 


Of Joiritures, 
hd after to the Uſe of F. K. and M and the 
leits of their two Bodies, the Remainder to 


the Heirs of the Body of Margaret, the Re- 


maindet to A. in Fee; the Marriage took Ef- 
fet. 7. K. dies, M. takes a ſecond Husband, 
and they alien by Fine: Andrew the Heir 
of the Body of F. K. and MM. enters. Per 
Curiam. This is not a Jointure within the 


| Statute of 11 H. 7. becauſe the Land moved 


from the Wife's Father, and her Advancement 
in Marriage is intended the Cauſe of the Gift, 
and not the Money. Cro. Fac. 624. Kinaſton 
and Lloid. Fones, Rep. p. 13. | 

But a Conveyance by the Husband or his 
Anceſtor in Conſideration of a Marriage, though 
it be joined with a Conſideration of Money, 
yet is a Jointure within the Statute, R. G ſeiſed 
in Fee by Indenture covenants with R. B. as well 
in Conſideration of 200 J. paid by R. B. as 
in Conſideration of a Marriage between L. his 
only Son, and Ame. the Daughter of R. B. to 
convey the Land to the Uſe of the faid L. and 
Aune, and the Heirs of the Body of the ſaid 
Anne to be begotten, and to his right Heirs, 
The Marriage takes effect, the Farher dies be. 
fore Aſſurance, IL. makes the Aſſurance, and 


after they have Iſſue R. G. L. and his Wife: 
alien by Fine, R. the Son enters as a Forfei. 


ture, this is a Jointure within 11 H. 7. But 
then the Queſtion was, This being a Jointure 
within the Statute, Whether the Alienation -'by 
the Feme with the firſt Husband, who limited 
it, be a Forfeiture ? Per Curiam. It is no For. 
ſeiture neither within the Words, nor within 
the Intent of the Statute z not within the 
Words, for it is, the Woman being fole or 
with any after taken Hasband ; liter, had it 
been a Conveyance by the Father: It is not 
. . within 


Chap. II. 
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within the Intent becauſe the Husband joined 
in the Alienation, and the Statute did not in- 
tend but to provide that Diſinheriſon ſhould 
not be done to the Heirs of the Husband. Cro. 
Fac. 474. Kinkman and Tompſon. 
Baron and Feme ſeiſed in Fee. Tail in the Fine and Ren- 
Right of the Wife, they join in a Fine and have . 
it rendred back to them and the Heirs of theic 
Bodies enzendred : The Baron dies, the Feme 
and her ſecond Husband alien; they may, and 
the Heir of the firſt Husband cannot enter; 
for though it is within the Letter, yet it is not 
within the Equity of 11 H. 7. Plowd, Eyſton 
and Studd. Fones 253. Fenkins and Young. 
B. deviſeth Lands to his Wife in Tail, Remain- 
der over and dies, the Wife with the fe- 
cond Husband aliens by Fine and dies, this is 
within the Words, but not within the Intent of 
the Statute; for the Statute intends only of 1=heritange 
Lands given for the Advancement of the Wike, ren 
and the Remainder of the Lands is limited to 2 OY _ _ 
Stranger, and fo ſhall not be intended to be li- Hair. 
mited for a Jointure, where no Inheritance is 
limited to the Husband and his Heirs, fo that 
the Entry of the Heir is not lawful. Cro, Ekz, 
p. 2. Fiſher and Pitful. 1 Leon, 261, 262, meſ- 
192 f band ſeiſed of Land Rent in Liew 
he Husband ſeiſed of Lands in jure uxoris, n in E. 
they levy a Fine, the Conuſee * a Rent T . Land 
to them in Tail, the Husband hath Iſſue and 
dies, the Wiſe aliens the Rent; it is out of the 
Statute of 11 H. 7. for the Rent comes n Lieu 
of the Land. Cro. Eliz, p. 2. cited in Fifter's 
Caſe. age 
Baron and Feme being Tenants in Tail up- Tea 1. 


the Feme, 
on the Purchaſe of the Husband, they have --g 3 


Iſſue two Sons, the Husband makes a Feoff- 1 fh Rewer. 


ment to the Uſe of himſelf for Life, the Res an in Fee, 75 
ENS K 4 main- 4 Forfeitur?, 


[| 
{ 
| 
| 
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mainder to the Wiſe for her Life, the Remain- 
der to the ſecond Son and his Heirs; the Huſ- 
band dies, the Wife enters and makes a Feofft- 
ment to the Iſſue of the ſecond Son; the eldeſt 
Son may enter, for it is a Forfeiture within 
the Statute of 11 H. 7. and this Feoffment by 


the Feme, though ic be to him who had the 


Fine and Ren- 
der. 


Reverſion in Fee, is a Forfeiture within the 
Statute. Sid. p. 63. Jones and Pbilpot. 
A Man and a Woman being Jointenants in 


Fee of a Manor intermarried, and aſter levied 


a Fine thereof to a Stranger, who rendred it to 
them in Tail; they have Iſſue a Daughter, the 
Baron dies, the Feme takes a ſecond Husband, 
and they levy a Fine, the Remainder to them in 
Tail ſpecial, Per Curiam. For the one Moiety 
it is a Forfeiture within the Statute of 11 H. 7. 
and for the other, not. Cro, Eliz. 524. Laughter 
and Humfries. | 

A Woman Tenant in Tail wichin the Sta- 
tute of 11 H. 7. accepted a Fine ſur Cogniſance, 


de droit come ceo, and by the ſame Fine rendred the 
Land back to the Cogniſor for 1000 Years, 


this is within the Statute; for this is as miſchie- 
vous as a Diſcontinuance. Godbolt 6. 3 Co. Sir 
George Brown's Cale. Moor 222. 2 Leon. 168. 
Vide ſupra Barkor and Taylor's Caſe. 


Of Eſtates deviſed by Will. 


Some have been of Opinion. that no Eſtate 


deviſed by Will can be a Jointure within 27, H. 8. 


for every Jointute by that Act is intended to 
be made before or during the Coverture; but 
a Deviſe takes Effect after the Death of the 


Husband: But in Leak and Randal's Caſe. Mich, 


38 & 39 Elix. it was adjudged contra, with 
this Difference. Inaſmuch as a Deviſe imports a 
I | Con- 


TT 
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Conſideration in it ſelf, and therefore a De- 
viſe may not be averred to be to the Uſe of a. 
nother than the Deviſee, unleſs it be expreſt 
in the Will, no more may a Deviſe be a- 
verred to be for a Jointure, unleſs it be ex- 
preſt in the Will. But if a Man deviſe Lands 
to his Wife for Term of her Life, or in Tail, 
Cc. for her Jointure and in Satisfaction of 
her Dower, this is a Jointure within the 27 H. 
8. for this is within the Equity of the ſaid 
Act. 4 Co. Vernon's Caſe. 

In Vernon's Caſe Lands were ſettled on J. S. 


and F. B. and their Heirs, to the Uſe of him- 


ſelf for Life, and after his Deceaſe to the Uſe 
of his Wife for Life, Oc. and avers in plead- 
ing, that the ſaid Eſtate limited to the Wife 
was for her Jointure, but it was upon Con- 


dition that ſhe ſhould perform his Will, yet it 


may be averred to be for her Jointure, for one 
Conſideration may well ſtand with another, and 
although it be not expreſt in the Deed, yet it 
may be averred. | 


Of the Feme's waving or agreeing to her Fointure. 


If a Jointure be made to the Wiſe before 
Coverture, after the Death of the Husband 
the Wife may not wave it and take her Dow- 
er, as ſhe may do by a Jointure made during 
the Coverture: And 5 

If Lands are conveyed to a Woman before 
Marriage for part of her Jointure, and after 
Marriage more Land is conveyed to her for 
her full Jointure, and in Satisfaction of all her 
Dower, and after the Husband dies; in this 
Caſe, if the Woman waves the Land conveyed 
to her Uſe after Marriage; ſhe ſhall have the 
Land conveyed to her betore Coverture, 2 
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her Dower alſo in the Reſidue; for Land 
conveyed to the Wife for part of her Join- 


ture, or in Satisfaction for part of her Dower, 


is no Bar for the Incertainty of any Dower. 
If a Womtn enter and agree to her Jointure 


If ſhe bring a Writ of Dower and had Judg- 


ment of a third part, ſhe hath eſtopt and con- 


cluded her ſelf to claim any Eſtate; ſor by this 
ſhe hath affirmed her ſelf to have but a Title 


of Dower. 
Acceptance of Dower by Deed indented 


ſhall conclude the Wife of her Right. 

By bringing her Writ of Dower of the Reſidue 
ſhe hath tacitly affirmed that ſhe had not a- 
greed to any Jointure made to her. 


| Pleading. 


In a Writ of Dower the Tenant pleads, B. 
being ſeiſed in Fee made a Feoffment to the 


Uſe of himſelf for Life, and to Dorothy his Wife 


for Life for her Jointure, the Remainder over 
to a Stranger, and Dorothy held in by Survivor 
claiming the ſaid Eſtate. The Demandant te- 
plied, That before the ſaid Feoffment, the ſaid 
B. covenanted to ſtand ſeiſed of the ſame Lands 
to the Uſe of himſelf in Tail, the Remainder 
to his Wife for Life, the Remainder to a Stran- 
ger in Tail, and afterwards made the Feoff- 
ment prout, and then died ſans Iſſue, and aſter- 
wards ſhe entred by the Indenture and was ſeiſed 
by Remitter : To which the Tenant rejoins that 
ſhe held it claiming her Eſtate by the Feoff- 
ment in Jointure, and demands Judgment, Whe- 
ther againſt that Claim ſhe ſhould be remitted ? 
The one Queſtion was, whether the Rejoinder 


be 


Chap. XII, 


1 Marriage, then ſhe cannot wave it; 
mn | | 


that Jointures made for Wives, without diſtin- 


Chap. Xl. 0% Jonny, 


be good without traverſing the Intail claimed 
in the firſt Eſtate, alledged in the Replica ion, 
or whether the Demandant ought to have taken 
a Traverſe, becauſd the Teridtit in Bar pleads 
an Entry claiming that Eſtate by the Feoff- 
ment? Per Cariam, The Tenant ought to have 
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taken a Traverſe to the Matter alledged in the Tveſe. 


Replication, and this is Matter of Subſtance; 
and by the Law, (per Curiam) ſhe ſhall be re. 


mitted for the Benefit of him in Remainder, - 


and nolens wolens the is in of her firſt Eſtate, and 
that it is not any Jointure becauſe it was to 
begin after an Eſtate Tail. Cro. Fac. 498. Hob. 
71. Shirley and Wood 


The Statute of Uſes hath a general Purview, She muft plead 


ſpecially that 
the Joint ure 


guilhing before or after Coverture, ſhall bar , made as 
Dower, and then comes with a Proviſo, that ring Coverrure 
if it be made during Coverture ſhe may re- te have ber 

fuſe it and take her Dower, which is a kind Dewer. 


of Remedy provided for her out of the Gene- 
ralty of the Law, and therefore muſt be plead. 
ed by her. Hob. 71. 

Where the Tenant pleaded a Jointure made 
to the Demandant, and Acceptance of it after 
the Husband's Death, the Demandant may 
plead a Refuſal after the Death of the Huſ- 
band without traverſing the Acceptance ; for 
it was not material of her Part to plead, but 
that muſt riſe of the Part of the Reſuſer. Hobart 


104. 
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bf Fines and Recoveries. 


Of a Fine levied by a Feme Covert as a Feme ſole, 
and the Operation of it. The Reaſon why a Feme 
Covert ſhall be barred by the Fine. The Opera- 
tion of a Fine by Baron and Feme illuſtrated by 
ſeveral Caſes of Commiſſioners taking a Fine of a 
Feme Covert Infant, Of the time of Acknow- 
ledgment. Where a Feme Covert ſhall be examined 
or not, Where a Feme Covert ſhall be: barred 
by Fine and Non-claim. Of the Declaration of 
Uſes by a Feme Covert, Of a Fine levied to 
Baron and Feme, and the Operation of it, Of a 
Common Recovery, How a Feme Covert may 
be Tenant to a Præcipe. A Feme Covert barred 
by a Common Recovery, Whether a Feme Co- 
vert in paſſing a Recovery ought to be examined 
privately, Recovery by Baron and Feme within 
Age and Appearance by Attorney, if it be Error, 
Of Recovery by Default. | 


Fine: levied by a Feme Covert, as a Feme ſole, and 
the Operation of them. 


The Reaſon Hough by the Law of Nature the Wife is 
why @ Feme put under the Obedience of her Husband, 
Py a 15 bound and Nature hath ſubmitted her Will to his, and 
9 ber fine. therefore will not bind her by her Acts joining 

with her Husband, becauſe they are judged his 
| Acts and not hers, in that ſhe wants a Free- Will; 
| yet the Law of the Land for Neceflity-Sake ot 
| Commerce, and the like, by a Law of Policy 
makes bold with this Law of Nature in a ſpecial 
kin; and therefore allows a Fine levied by the 


Baron and Feme, becaule ſhe is examined 2 
. er 


22 D 
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her Free-Will judicially by an authentick Per- 
ſon truſted by the Law and the King's Writ, 
and fo taken in a fort as a ſole Woman; fo al- 
ſo when ſhe comes in by Receipt. 

If a Woman Covert levy a Fine alone, as a Hue leid by 
Feme ſole, this ſhall bind her by the Reaſon _—_— 

— a ſole 

before given, but her Husband may defeat it j,, yang * 
for himſelf and her too; but ſhe ſhall not be hall defeat it. 
received to ſay ſhe was covert, though her Huf. 
band ſhall ; and he may enter and reſtore the 
Land to himſelf and his Wife both. Hob. 225. 
7 Co. 8. Countels of Bedford's Caſe. . 

But if a Feme Covert levy a Fine, as a Feme But ſbe ſhell 
ſole, if her Husband die ſhe ſhall not defeat it, "9. 
but the Husband may defeat it during his Life. 
Style 254, in Haywood and William's Caſe. So 
is 7 H. 4. 23. If a Feme Covert levy a Fine, as 
a Feme ſole, if the Husband defeat it not, this 
ſhall Kind her and her Heirs for ever. If a 
Feme Covert take a ſecond Hushand. and they 
two levy a Fine, this ſhall bind her and her 
Heirs for ever. 7 H. 4.24. 9 H. 4.23. 9 H. 6, 
24. But in both theſe Caſes the Husband may de- 
feat it, and if the Husband avoid the Fine, this 
ſhall avoid the Fine againſt the Wife and her 


Heirs perpetually. 


If a Woman levy a Fine by the Name of A. 
Wife of J. S. this Fine is meerly void. Quia con. 
ſtat per le Record, that ſhe is covert. Sid. 122. 

It J. S. with the Wife of another levies a Fine Oue with a -. 
by the Name of F. S. and Fane his Wife of — ye ob 
the Inheritance of the Feme, and he who is the 5% , cows 
Husband comes into Court and ſhews the Mat will ne fta is. 
ter, and prays to ſtay the Fine, yet the Court 
ſhall not ſtay it, for the Court ſhall not deter- 
mine the Loyalty of Matrimony; and it the 


Truth be fo, that {he is not the Wiſe of J. S. ic 


ſhall not hurt the Husband. Trin. 7 Fac. B. R. 


Keblethwait and Ward, The 
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The Court would not ſtop a Fine taken of 
a Feme Covert, when ſhe was dead. 1 Ro. 

Abr. 114 cited 1 Ventr. 48. 
lf the Husband ſeiſed in Tei of Land for 
valuable Conſideration, bargain and feil this 
to another in Fee, and covenant, that he and 
his Wife ſhall levy a Fine for better Aſſurance ; 
and it is agreed that 30. Parcel of the Conſi- 
deration Halt be paid to the Husband upon 
the Cognizance of the Fine by the Baron and 
Fins ackuw. Femes end after they acknowledge a Fine be- 
edged by B. fore the Judge in the Circuit, and the 307. is 
rew and fene paid and received by the Wife, the Husband 
before „ being ſick in Bed, and the Husband dies be- 
_ = fore the Term, and upon this the Wite ſtays 
on Bargain and the paſſing of the Fine, and after brought a 
Sale, and Ba- Writ of Dower; the Bargainee ſhall not have a- 
ron died before ny Remedy in Equity againſt the Dower, for 
the Term, the that it is againſt a Maxim in Law, that a 
_ __ . Feme Covert ſhall be bound wi hout a Fine. 
raw 1 Roll, Abr. 375. Hod and Lun; But the Court 
agreed, if the Wife had any perſonal Eſtate, 
as Executrix or Adminiſtratrix to her Huſ- 
band, ſhe ſhall be liable for this; and there. 
upon a Commiſſion was granted to enquire 

of Aſſets. 


The Operation of @ Fine by Baron and Feme. 


When Baron and Feme join in a Fine of 
Lands, it ſhall be intended the Inheritance of 
the Wife, if the contrary be not ſhewed. 
Baton and Feme ate Tenants in Tail, as Lands 
are given . B. and Eliz. his Wife, and to 
the Heirs of their two Bodies begotten, the 
Remainder in Fee to the ſaid F. B. J. N. levied 
a Fine thereof with Proclamations come ceo, &c. 


J. N. dies; after his Death and wizhin five 
| Years 


Years Eliz. enters claiming her Eſtate. It 
was adjudged that the Entry of Elizabeth was 


| lawful by the Act of 32 H. 8. cap. 28. whereby The Statute of 
32 H. 8.c.28. 


8c, or done by the Huiband only, of any Lands, ** 


it is enacted, That no Fine, Ferffment or other Acts, 


&c. being the Freehold or Inheritance of his Wife 
during the Coverture between them ſhall in any wiſe 
be or make any Diſcontinuance thereof, or be preju- 
dicial or hurtful to the ſaid Wife or her Heirs, &c. 
Though the Words in the Act be, The Free- 
hold or Inheritance of the Wife, and the Lands, 
in this Caſe were the Freehold and Inheri- 
cance of the Husband as well as the Wife, yet 
becauſe it was in equal Miſchief it was adjudg- 
ed to be within the Statute. 2 Inf, 681. So is 
Hob. 257, 259. If Baron and Feme be Te- 
nants in ſpecial Tail the Baron's Fine is a clear 
Bar to the Iſſue by 32 H. 8. though the Wife 
may enter, if ſhe ſurvive, and though the 
Wiſe be remitted, if any Eſtate be limited to 
her upon her Husband's Fine ; and when the 
Wife enters upon the Conuſee ſhe is remitted 
to her own Entail, but it is not to be aliened 
nor deſcend ; deſcend it cannot, becauſe the 
Husband's Fine bars; and aliened it cannot be, 
becauſe it was aliened before. Vide more in 
Hobart, Duncomb and Wing field's Caſe. 


If Baron and Feme be Tenants in ſpecial Baron and 
Tail, and the Baron only levy a Fine, the ene Trants 
the Feme's Eſtate T ail is only turned to a Po. eie Tail, 


y Entry, if ſhe f . 
ſurvive. Hob. 257, 259. When Baron peratur. 


fibility, and only reducible 


dies, the Feme by her Entry becomes Tenant 
in Tail again, and not Tenant in Tail aiter Pol- 
fibility of Iſſue extinct, though the Eſtate- Tail 
Cannot deſcend. | 


R. E. 


ine, quid o- 


Feme by Tine 
bars her ſe 


of Poſſibility. 


Warranty. 


Releaſe. 


Fine enures 8s 
4 Releaſe. 
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R. E. ſeiſed in Fee levied a Fine to the Uſe 
of himlelf for Life, and after. to the Uſe of ſuch 
a Wife as he ſhall marry, and ſhall ſurvive 
him ; he and his Wife levy a Fine to a Stran- 


ger; the Baron dies, the Feme ſurvives, ſhe by 


her Fine hath barred her Poſſibility by Eſtoppel. 
Moor 557. Wells and Penton contra, Cro. Eliz, 
meſme Caſe. 

If Baron and Feme acknowledge their 
Right to another by Fine and Releaſe, and the 
Wife only oblige her and her Heirs to Warran- 
ty, this is good. 44 Ed. 3. 36. 6. 

If Baron and Feme levy a Fine (of Lands 
whereof they are ſe ſed jure wuxoris) come ceo, 
&c. this ſhall not 'be received with' Warranty 
by them and the Heirs of the Husband ; but 
it ſhall be received by them and the Heirs of 
the Wife, becauſe it is the Inheritance of the 
Wife. 44 Ed. 3. 14. 

Leſſee for Life, and after the Reverſion is 
granted by Fine to Baron and Feme and to 
the Heirs of their Bodies, the Remainder in 
Fee to the Baron, and the Baron and Feme 
by Fine releaſe all their Right to the Leſſee, 
and after they die /n, Iſſue, this is a good 
Enlargement of the Eſtate of the Leſſee, and 
this ſhall bar the collateral Heirs of the Baron, 
30 E 3.4. 6b. Wi: BED 5 
A. Feme ſole, and B. Jointenants for Life. 4. 
takes Husband, and A. and her Husband levy a 
Fine to B. by which A. and her Husband concedunt 
the Land, & totum, & c. & quicquid, &c. to B. and 
his Aſſigns for the Life of A. and this with War- 
ranty, and after B. dies during the 'Life of A. in 
this Caſe he in Reverſion may enter, for that this 
Fine enures as a Releaſe to B. Trin. 22 Fac. B. R. 
Euſt ace and Scawen. The Leſſor may enter into 
| | the 
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the whole, and there ſhall be no Occupant of 
any part, becauſe this Fine enures as a Releaſe, 
not by Mitter J eſtate, but by way of Extinguiſh- 
ment. 

Baron and Feme by Fine grant Land to A. for eme Covert ly 
99 Years, if he ſo long live, and they by the Lene in 4 
fame Fine warrant the Lands to A. contra omnes © 15 _— Poms 
homines toto termino prædicto; the Baron dies: Per 2 _ —_ of 
Curiam in Wotton and Field's Caſe : A good Action Covenant. 
of Covenant lies againſt the Wife upon her 
Warranty in the Fine, although ſhe was Covert 
Baron: For when the Warranty is only annex- 
ed to an Eſtate for Years, it is only a Covenant 
for Damages in the perſonal Lien, which ſhall 
bind them and make them reſponſible for Da- 
mages, as well as where ſuch Warranty is an- 
nexed to the Freehold, they ſhall be bound to 
warrant the Land, and to anſwer in Value of 
their own proper Lands. 2 Saund. 180, Wotton 
and Hele, Mod. Rep. ER 

The Husband after Marriage aſſured to the t Fine #s 

Wife a Jointure, they both -levied a Fine 8 8 
coniſance de droit come .ceo que il ad, &. of the pyuer. 
Gift of the Husband ; this is not any Bar to the 
Wife of her Dower, for the Election is not given 
to the Wiſe to claim her Jointure until the Death 
of the Husband. Dyer 358. 

IP. and his Wife were ſeiſed of Lands to them 
and the Heirs of W. they by Indenture bargain 
and ſell to P. in Fee, wherein was a Proviſo, 
That if . or his Wife, or the Heirs of W. pay 
100 J. to P. at ſuch a Day, that then it ſhould 
be lawful for them, and the Heirs of V. to enter, 
and to re-have and enjoy, &. and that then 
(after ſuch payment) this Indenture and all Comfiru#im. 
other Fines and Aſſurances to be paſſed between 
the ſaid Parties, ſnould be to the Uſe of V and 
his Heirs; (leaving out the Wite) V. and 5 

L Wife 


146 Of Fines and Recoveries Chap. XIII. 
Wife within ſeven Years levied a Fine to P. 
M died, his Wife paid the 100 J. Per Curia. 
The Feme ſhall have the Eſtate for her Liſe; ſo 
is the firſt part, and the other Clauſe is not re- 
pugnant, but may ſtand together. Cro. Elis. 

744. Southcoat and Manors. 


Excharge, Baron ſeiſed of Lands in the Right of his Wiſe, 


the Baron and Feme both jo ned in exchange 
with a Stranger ſor other Lands, which Exchange 
was executed; the Baron and Feme ſeiſed of 
the Land taken in Exchange alien-d the ſame 
by Fine, yet the Wife aſter the Death of her 
Husband may enter into her own Land notwith- 
ſtanding that Fine. 1 Leon. 285, FEY 
Fine by the A, makes an Eſtate to Friends in Truſt to the 
Wife docks 4 Uſe of his Wiſe, to commence after his Death, 
Truſt. the Wife joins in a Fine with her Husband, of 
the Land leaſed in Teuſt ; this Fine ſhall dock 
the Truſt, and there being an Extent upon the 
Land leaſed, this Truſt ſhall not prevent the Ex- 
tent by reaſon of the Fine. 
Boron and A Fine is levied by Baron and Feme, the 
Feme levy 8 Feme being within Age, and in Error brought 
Os the Feme the Fine is reverſed for the Nonage of his Wife. 
— 6% The Queſtion was in Worſley and Charnock's 
— be be Caſe, It th: Fine ſhould be utterly reverſed, or 
reverſed, and ſhould be reverſed only as to the Wife, and 
not oxly quoad ſnould ſtand good againſt the Husband ? And 
uxorem. two great Precedents were cited, the one con- 
trary to the other; they who argued that the 
Fine ſhould be reverſed for the whole, cited Ely 
and Ford%s Caſe. H 8. A Fine was levied be- 
tween R. Ely Plaintiff, and N. Ford, and Fane 
bis Wife, Defendants ; the Wife being within 
Age, and nder Was given Quod finis prædict. 
adnulletur & pro wullo penitus habeatur, and that 
the Baron and- Feme ſhould be reſtored ; and 
there upon a Writ iſſued to the Cuſtos Brevium 
31 * 1 * 7 — to 
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ro bring into Court the Foot of the Fine, and 
it was preſently cancelled in Court, The other 
Precedent contrary was 7 Elix. Baron and Feme 
levied a Fine, the Husband died, the Wife be. 
ing within Age; the Wife took another Huſ- 
band and they brought a Writ of Error, and the 
Wife by Inſpection was adjudged within Age, 
and the Fine was reverſed as to her and her 
Heirs only. But indeed in chis Cafe the ſecond 


| Husband was a Stranger to the Fine, and fo it 


might ſeem abſurd to reverſe it as to him; but 
in the principal Caſe it was adjudged, that the 
Fine ſhould be reverſed as to both ; for the 
whole Eſtate moved from the Wife, and all paſ- 
ſed out of her, and Judgment was given Quod 
Finis prædict. rewerſetur. And by Gawdy, We 
cannot by this Reverſal make the Coniſee to 
have a particular Eſtate during the Life of the 
Wife, ideo penitus reverſetur. 1 Leon. 1 14. Worſley 
and Charnock, 2 Ca. 77. Cited in the Lord Crom- 
wel's Caſe, | 

A Feme Covert Infant levied a Fine, and her Feme Covert 
Friends got a Writ of Error in her and her Huſ. Han levied 8 
band's Name, and the Court would not ſuffer OY pl 
her Husband to releaſe. But Hale: I cannot u ,.,.;: the 
ſee how that can be avoided : But he ſaid, He Hausband te 
had known in ſuch Cafe, that the Court would diſavow the 
not permit the Husband to diſavow the Guar- &arian. 
dian which they admitted for his Wife. 1 Ventr. 

— 3 Keb. 14. in Marſha! and Lady Prettyman's 

ale. 

1 Mar. Dyer 89. b. Verny's Caſe, A Fine was oy = 
levied by a Feme Covert, who died before Cer- % % 
tiicate and Ingroſſment; and the Fine after- Teſte F be 
wards certified and alledged Error in Fu, that Gerrifcare. 
the Woman died before the Teſte of the Dedimus, | 
whereas the Judge had certified the Concord 
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taken after; and this was not admitted to be 
queſtioned after the Certificate. 

The Court to Feme Covert levied a Fine within Age; ſhe 
Judge of the was inſpeted by the Court, and adjudged 
Infancy of A within Age; whereupon a Scire Facias was if. 
"IE E ſued to the Tertenants, who pleaded ſhe was 
Jury. of full Age at the Time of the Fine levied; up. 
on which Plea liſue was joined and a Trial had 
at the Aſſiſes, and Verdict pro Quer. who came 
into Court and now prayed Judgment. Per 
Ghn. The Court is to judge of her Infancy, and 
not the Jury ; and though the Proceedings are 
not duly had, yet they do no hurt, and the 
Fine was reverſed. Style 472. Videan and 
Fletcher. | 
Entring tb If Baron and Feme levy a Fine, and the Co- 
King's Silver. niſance is taken ſix Days before Term. Paſch. 
7 Fac. and the Writ of Covenant is returnable 


y and the Husband dies the ninth of May, the 

King's Silver not being entred; yet if upon Ex. 

amination it appeareth, that the Clerk had en- 

tred the King's Silver in Paper before any Ex- 

ception taken to it, and that now he had entred 

the K'ng's Silver on the back of the Writ of Co- 

venant as it ought to be, the Fine ſhall not be 

ſtayed. Paſch 7 Fac. B. Boothe”s Cale : For when 

this is entred, it ſhall have relation to the Writ of 
Covenant. 

Farmer and his Wife acknowledged a Note of 

a Fine 26 March by Dedimus Poteſtatem, and 

the Wife died the 27th of the fame Month; the 

28th Day Compoſition was made in the Aliena- 

tion Office on a Writ of Covenant returnable in 

Hillary Term before; and the King's Si ver was 

entred in the Office of the King's Silver as of the 

the ſame Hillary Term; and fo the Fine was 

paſſed and engtoſſed, and in Esffer Term - 

I ol 


quindena Paſch, which was the third Day of May, 
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Heir of the Wife moved againſt this Fine ; but 
the Court reſolved the Fine muſt ſtand. Hob. 
330. Farmer's Caſe. 

Baron and Feme and a third Perſon levied a it of Cove« 
Fine, and the Writ of Covenant was againſt the nant againft 
Baron and Feme and the third Perſon, and in 3-79 «nd 
the Summons the Feme was left out; for this I _=_ 45 
Etror the whole Fine ſhall be reverſed; for % me was 
being ill in part it is ill in all. Cro. Elix 290. left our, it 15 
Baxter and his Wife againſt Atonating. Error. 

If Baron and Feme are bound to levy a Fine %, ſha be 8 
upon reaſonable Requeſt, if Requeſt be made „ene Re- 
when the Wile is enſeint or ſick, it is not rea- gueſt to levy a 


ſonable; and the Requeſt to the Husband alone Fine, 


is not good, Moor 124. 


of Commiſſioners taking a Fine of a Feme Covert. 


Herbert Parrot's Caſe, A Feme Covert (his 
Wife) at twenty Years of Age levied a Fine be- 
fore Commiſſioners in the Country, and the 
Wife dies /ans Iſſue ; ſhe had ſettled the Eſtate 
upon her and her Husband, and the Heirs of 
their two Bodies : The Court was moved to 
ſet it afide, but they agreed they could not med- 
dle with it; but if the Wife had been alive and 
under Age, they might bring her in by Habeas 
Corpus, and inſpect her, and ſet aſide the Fine 
upon Motion, for perhaps the Husband would 
not ſuffer the bringing of or proceeding in a 
Writ of Error. And the Commiſſioners in this 
Caſe were not fined, becauſe they could not diſ- 
cern by the View whether ſhe was of Age, the 
being twenty Years old : But had it been appa- 
rent by Inſpection, that ſhe was within Age, 
then they ought to have been fined. 2 Venr. 
p. 30. Mod. Rep. 246. But in Cavendiſbe's Caſe, 
1 Rol. Rep. 113. the Commiſſioners did per- 

| E X fectly 


150 


Of Fines and Recoveries Chap. XIII. 
ſectly know that the Feme Covert, who. levied 
the Fine, was within Age; and for this Cauſe 
every of them were fined, but the Fine ftood 
good and nct reverſed. | 

Carrel's Cale in Dyer 220. b. and 12 Co. 142. 
was: A Feme Covert of nineteen Years of Age 
acknowledged a Fine before Commiſſioners, ſe- 
veral Judges being in Town, who might have 


examined her: She died on Friday Eaſter Week, 


but the Fine and King's Silver was entred as of 
Hilary Term, four Days before the Wife's 
Death. The original Writ of Covenant bare 
Date 15 Jan. Ret Craſt. Pur. and the Dedimus 
Poteſt atem 18 Fan, Dyer faith, This Fine was 
ſtop'd the Ingtoſſing, for undue Means in gain- 
ing it, but in 11 Co. the Fine adjudged good. 


Where a Feme Covert ſhall be examined or not. 


A Feme Covert is not to be examined, upon 
any Fine, but when ſhe and her Husband paſs 


ſome. Eſtate or Intereſt, or make a Grant and 


Render to another, or releale her Right by a 
Fine of Lands or Tenements. 1 I»f. 353. 

The Examination of a Feine Covert ought to 
be ſecret, and the Eſſect is to examine her 
whether ſhe. be content to levy a Fine of ſuch 
Lands, naming them particularly and diſtinctly, 
and the Eſtate that paſſeth by the Fine of her 
own voluntary free Will, not by Threats, Me- 
naces, or any compulſory Means ; but where 
nothiug is moved in the Fine, but only that the 
Husband and Wife dotake an Eſtate by the Fine, 
this ſhall not conclude the Wiſe, becauſe in ſuch 
Caſe ſhe ſhall not be examined. 


Againſt a Fine levied by ber ſelf a Woman 


cannot be remitted, becauſe ſhe was thereupon 
examined, 
4 If 
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_ If a Fine be levied of Land to Baron and 


Feme, and the Baron and Feme grant and ren- 
der the Land, there the Wife ſhall be examined, 
and the Examination muſt ever be upon the 
Writ; and therefore a Baron and Feme upon a 
Fine levied to them of Land cannot grant and 
render out of the Land, becauſe the Rent is not 
contained in the Writ. 2 Int. 55. 

8 H. 4.8.6. If a Fine ſur Grant & Render be 
made to Baron and Feme, ſhe ſhall not be ex- 
amined; this is to be underſtood as the princi- 
pal Cale there, that there was not any Cani- 
ſance by Baron and Feme, but only a Grant 
and Render by the other. 

If a Fine ſur Coniſance de droit be levied to Ba- 
ron and Feme rendring Rent, the Feme ſhall 
be examined, becauſe he is to be charged with 
the Rent. 46 E. 3 15. . 125 
If a Fine upon Releaſe be levied to Baron and 
Feme, the ſhall not be examined, becauſe the 
Fine is not an Eſtoppel, but for her Advantage. 
3 H. 6. 42. So if a Fine ſur Coniſance de droit be 
levied to Baron and Feme, this ſhall not eſtop 


the Wife to claim another Eſtate, 


Naw a Fine which paſſeth an Eſtate, ought 
not to be received if ſhe be not examined ; but 
if the Fine be received and recorded, the Feme 


Covert or her Heirs ſhall not be received, to 


aver that ſhe was not examined nor aſlented ; 
for this ſhould be againſt the Record of the 
Court, and tend to weaken the general Aſſu- 


rances of the Realm. 2 If. 515. 


Where @ Feme Covert ſhall be barred by Fine and 


Non-claim, 


Fine and Non-claim of the Wife's Land ſhall 
bar the Husband, who ſuffered five Years to pals, 
L 4 and 
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and all claiming under him, and the Wife her 


ſelf during the Coverture ; but the Wife ſhall 


have a new five Years after the Death of the 
Husband. Cro. Car. 200. Holme and Heyfield's 


Caſe. 4 H. . c. 24. | 
Tenant for Life, the Remainder in Fee to a 
- Feme Covert ; the Tenant for Lite levies a Fine, 


the Husband dies ; the Wife takes another Hul- 
band, the Tenant dies, the five Years paſs, the 


Husband dies, the Wife is barred and is not re- 


medied by the Statute of 32 H. 8. 28. Dyer 159, 
in Margine. And this Neglect of the ſecond 
Husband ſhall be prejugicial to the Wife. Wher- 


ſtone and Wentworth. 


A Man ſeiſed of Lands in Fee taketh a Wife, 
and after levies a Fine, and the Proclamations 
were made,and the five Years pals in his Life; and 
he dies, and after his Death other five Years paſs, 


and after the Wife brought her Writ of Dower ; 


ſhe ſhall be barred, becauſe the Wife had Title 
by the Intermarriage, although it cannot be exe- 
cuted till after the Death of the Husband ; and 
becauſe ſhe had Title at the Time of the Fine 
levied ſhe ſhall be bound by Non. claim for five 
Years after her Title conſummate. Moor 53. 


Declaration of Uſes. 


Beckwith's Caſe ſettles this in theſe Reſolutions. 
2 Co. 

If the Husband alone declare the Uſe of the 
Fine levied by them both of the Wife's Land; 
his Declaration ſhall bind the Wife, if her Dil- 
aſſent doth not appear: Neither is it always ne- 
ceſſary that the Name of the Wife ſhould be ſet 
— the Indenture, which doth declare the 

E. | 


5 The 


Rr 
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The Wife hath Eſtate in the Land, and is 
not ſui juris, the Husband is ſui juris, but he 
had no Eſtate in the Land, and therefore they 
differ in the Limitation of the Ules : All is void. 

If the Husband and Wife ſell the Land of 
the Wife for Money by Parol, and after levy 
a Fine to the Vendee, this ſhall bind the Wife 
without other Writing, proving her Aſſent. 

If Baron and Feme levy a Fine of the Wife's 
Land, and an Indenture is written in the Name 
of the Baron and Feme, whereby the Land is 
limited to certaih Uſes, and the Husband only 
ſeal and deliver it, and the Wife will not, but 
diſagrees to it; this Limitation of the Baron 
ſhall not bind the Wife, although the Wife had 
not expreſſed her Diſagreement by any Deed or 
Limitation of other Uſes. Mich. 15 Fac. B. R. 
Webb and Worfeld, 


Of a Fine levied to Baron and Feme, and the Ope- 
ration. Vide ſupra Tit. Examination of Feme 
Covert. 


Feme Covert is Tenant for Life, the Remain- 
der in Fee to the Son, which ſhe ſhall have, 
and he in Reverſion before the Birth of .the Son 
bargains and fells the Land, and levies a 
Fine of it to the Baron and Feme; the particu- 
lar Eſtate of the Wife is drowned in the Rever- 
ſion, and the contingent Remainder is deſtroy- 
ed. 2 Saund. 386, 387, 388. : 


Recovery. 


Common 1 againſt Tenant in Tail 
and his Wiſe Having nothing ſhall bind the In- 
tail, Plows, 540. Eare and Snow, Hob. 27. And a 
| | Voucher 
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Voucher may be by the Baron only upon a Re- 
leaſe with Warranty to him and his Wile, if the 

Wife have nothing. Hob 27. 


Tenant for Life, the Remainder to Baron and 


Feme and their Heirs, the Baron and Feme ſuf. 

fer a Recovery : The Queſtion was, If the Heirs 

of the Wife are bound by this Recovery, be- 

cauſe the Feme being Covert, it was conceived 

ſhe was not Tenant to the Præcipe, becauſe it 

2ppears not ſhe was examined? Per Curijay, 

Feme Covert It is held Br Abr. Recovery in Value 27. A Feme 
in barred by s Covert is barred by a Common Recovery, and 
Common Reco- jt is the common Practice. 10 Co. 43. And it is 
. 8 e t neceſſary to examine a Feme Covert upon 
tial to examine 
@ Feme Covert though in a Fine it is otherwiſe, becauſe there 
wpon 4 Recove- is no Recompence in Value; and the Feme 
TJ, but Wt , here is Tenant to the Præcipe, and ſhe ſhall be 
neceſſary, and ſtopped to ſpeak againſt the Recovery, tor ſhe 
joins in the Recovery with her Husbangd, and 
here is no Default made by the Baron; and 
now the Record is perfect, and a Thing con- 
trary to it is not to be averred againſt it ; but 
| before the Record was perfect ſhe might have 
leaded ; and the Recompence in Value here 
ſhall o to che Heirs of the Wife, and the Te. 
nant for Life is alſo bound by this Recovery, 
and the Feme is privy to the Recovery. If a 
Stranger had been Tenant to the Præcige, and 
the Baron and Feme had been youched, the 
Feme had been baund, and this is a ſtronger 
Caſe. Style 319. Locker and Palfryman., But it 
was the Opinion of Chief Juſtice Bridgman in 
B. C. Sid. x1. That a Feme Covert ought to be 
rivately examined in a Common Recovery, 
2 ſaid, the Practice was otherwiſe, but it was 

a Fault, and ought to be corrected, yet the 


Recovery paſſed without Examination: And fo 
is 


why 


* #& 


3 Recovery, though it be prudential co do it; 
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is my Lord Coke's Opinion, 10 Co, 45. in Por- 
rington's Cale, That the Wife had uſed to be ex- 
amined upon a Recovery, and a Dedimus Peteſ- 
5 tatem granted to take her Examination upon 
the Coniſance. | 
; Baron and Feme ſeiſed to them and the 
Heirs Males of the Body of the Baron, the Re- 
| mainder in Tail to B. the. Reverſion to the right 
t Heirs of the Baron; the Baron levies a Fine; 
the Coniſee ſuffers a Recovery, and voucheth 
0 the Baron, who voucheth the common Vou- 


* 
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d chee : Per Curiam, This Recovery ſhall bind the 7he Baron only 


Tail, becauſe he comes in in Privity of the Tail. is vouched. 


N 3 Co. 6, Cupledike's Caſe. The Wife who had Quid opera- 
t; an Eſtate for Life with her Husband was not . 

re vouched ; and though the Eſtate of the Wite 

ve is not recontinued, yet the Husband, as Vou- 

be cher, ſhall be in Judgment of Law in Privity 


he of the Eſtate-tail which he once had; and 
nd the Eſtate of the Wife by the Husband's Fine is 
nd put to a Right, ſo as the Husband comes in 
as ſole Tenant in Tail: Aliter if the Baron and 
Feme are ſeiſed to them and the Heirs of 
their two Bodies with Remainders over. But 

An Eſtate is made to Baron and Feme, and 
to the Heirs of the Body of the Husband, a 
Common Recovery is had againſt the Baron, 
who voucheth the common Vouchee ; the Ba- 
ron ſurvives his Wife and dies without Iſſue; 
this is not good to bar the Remainders, be- 
cauſe at the time of the Recovery there were no 
Moieties between him and his Wife; and the 
Baron had not Power to fever the Jointure, and 


by Force of the Tail, fo that the Præcipe being 
brought againſt him only, the Conveyance 
cannot for any part enure to the Eſtate tail, or 
to the Remainder; to all the Eſtate it cannot 

enure, 


he, during the Life of his Wiſe, is not ſeiled 


Bargainee 4 
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enure, becauſe the Wife had a joint Eſtate with 
him, who was no Party to the Recovery; and 
for a Moiety it cannot be good, for there are 
no Moieties between Baron and Feme. 3 Co. 5. 
Owen and Morgan's Cale. 

It Baron leaſed in the Right of his Wife for 


good Tenant to Life, the Remainder in Tail to B. the Re- 
che Przcipe- mainder to C. and the Husband bargains and 


Baron and 


ſells the Land ro another, againſt whom a 
Pr zcipe is brought, who voucheth him in Re- 
mainder, and ſo a Common Recovery paſſeth; 
this ſhall bind the Remainder although nor the 
Wife, becauſe the Bargainee was a good Te- 
nant to the Præcipe. 2 Roll. Abr. 394. 
Where Baron and Feme are vouched it ſhall 
be intended to be in the Right of his Wife. 
20 H. 7. 1. b. And therefore in Groſvenor and 
Maſſye's Caſe. 1 Leon. 291. u. 318. Four Huſ- 
bands and their Wives are vouched in Recove- 
ry, and the Plaintiff brought his Writ of Error 
as Heir to one of the Husbands : he ought to 
have brought it as Heir to one of the Wives, 
In Conlideration of Marriage the Father en- 


Feme ſuffer a feoffs his Son, and a Feme ſole in Fee ſimple, 


Recovery as 
Vouchees if 
it be 4 Forfei- 


who intermarry, this is not within the Statute, 
11 H. 7. They after grant the Land by Fine to 
the Father, who renders to them in ſpecial Tail; 
this is a Conveyance of each one for his Moie- 
ty to the Father, which Moieties they take di- 
vided by the Gift belore Marriage, and then 
the Render of all to them in ſpecial Tail ; as to 
the Moiety of the Son, which he had by the 
Fine, the Gift of the Father to the Son and his 
Wiſe is within the Statute of 11 H. 7. But as 
to the Moiety, which the Wife gives by the 
Fine, and which the Father renders in Hesi 
Tail, this was not within the Statute. The 
Baron and Feme ſuffer a Recovery as roy 
rae 25 


Chap. XIII. by a Feme Covert. 
this is a Forfeiture within the Statute of 11 H. 
7. Moor. 715. The Queen and Savage. 


If a Common Recovery be ſuffered, and the 7he Wife in » 
Baron and Feme as in Right of the Wife (the 8 Reco. 
very, being 


Feme being within Age) are vouched, and they 
appear by Attorney and vouch over, and fo a 


Wife being within Ape, ſhe ought to appear by 
Guardian. Hill. 17 fac. B. R, Holland and Lee. 
But faith Rolle, x Abr. 288. dubitatur. Dyer 
290. 366. But no doubt is in the Czſe; for the 
Appearance by a Feme Covert, in a Recove. 
ry, within Age by an Attorney, is Error; and 
though it may be objected, that the Husband 
is of full Age, and therefore he may make At- 
torney for himſelf and his Wife, the Law is not 
ſo; for the Rule is, that the Husband cannot 

ive away or loſe the Inheritance of the Wife ; 
Ke it muſt given or loſt by her ſelf or her own 
Act, and ſhe ought to appear by Guardian not- 
withſtanding the full Age of the Husband, who 
is to be joined for Conformity with her. Sid. 
322. Raby and Robinſon, 


Dyer 290, 363. A Recovery ſuſſered by Ba. The Cuſtom of 
ron and Feme ef the Land of the Wife is as London. 


ſtrong to bind the Right of the Feme Covert 
by the Cuſtom of London, as a Fine at Com- 
mon Law, Vide there ſuch Cuſtom as to Wales. 


Recovery by Default, 
If the Baron loſe by Default the Fee-ſimple 
Lands of the Wiſe, the Wife had no Remedy 


but by a Writ of Right; but by the Statute of 
I. 2. cap. 3. The ſhall have a Cui in vita. 


1 


4 


wit hin Age, 
P * A 0 ht fo = 
Common Recovery is had, this is Error; for — * 


though the Husband be of full Age, yet the dias. 


* 


1 58 Chap. XIII. Of Fines and Recoveries, Vc. 


If a Recovery be had againſt Baron and 
Feme, Tenants for Life by Default, they may 
have a Quod ei deforceat. 2 Inſt, 550. by Stat. V. 
2. c. 4. and after his Death the may have a 


Quod ei deforceat. 


CHAP. XIV. 


4 
Attornment. 


bat Act of the Husband or Wife ſhall amount to 
an Attornment. Awowry for Rent out of the 
Wife"s Land, in whoſe Name it ougbt to be. Where 
and to what Purpoſes a Feme Covert ſhall be ſaid 
4 Diſeiſoreſs without her proper Act or Entry, 
and where, and to what not, What Adt of the 
Husband ſhall be a Diſcontinuance of the Land 
of the Wife, and what not. 
continuance at the Common Law 
ſcent caſt during the Coverture 
try of the Wife or not. 


Where a De- 
toll the En- 


Have conſidered what Alterations have been 


made by Intermarriage, as to Eſtates, Leaſes, 


Chattels, Actions, and what Things of the Wife 
accrue to the Husband by e 
and what Charges, Acts or Forfeitures made 
by the Husband bind the Wife or not aſter his 
Death. The next Reflections ſhall be briefly 
of ſuch Titles as concern real Actions or Eſtates, 
* Attornment, Diſſeiſin, Remitter and the 
ike. | + 
If a Feme grant a Reverſion to a Man in 
Fee, and marry the Grantee, the Leſſee attorns 
to the Husband, this is a good Attornment 
in Law to the Husband. x if, 320, 


at was @ Dil. 


* 


d 
y 


Chap. XIV. Of Attornment, Avomry, &c. 
If a Feme fole make a Leaſe for Life or Years, 

reſerving Rent, and granteth the Reverſion in 

Fee, and taketh Husband, this is a Counter- 


mand of the Artornment. 1 Iſt. 310, b. 
If there be Lord and Tenant, and the Te- 


nafit taketh a Wife, and a'ter the Lord grants 


the Service to the Wite and her Heirs, and the 
Husband accepteth the Deed, in this Caſe after 
the Death of the Husband, the Wiſe and her 
Heirs ſhall have the Services, &c. for by Ac- 
ceptarice of the Deed by the Husband, this is 
a good Attornment, &. albeit during the Co. 
verture the Services ſhall be put in Suſpence. 
Lit. 559. 

A Feme Covert is compellible to attorn. 
1 Roll, Abr. 296. 

If the Husband accept the Grant of a Re- 
verſion, this ſhall amount to an Attornment. 
10 Co. 42. Lampet's Cale. 

A Feme may be Attorney to deliver Sgiſin 
to her Husband, and the Husband to the Wife. 


0 5 
Avowry, Vide Rent. 


If the Husband be ſeiſed of a Seigniory in 
the Right of his Wife, Conuſance ought not to 
be made of Rent as Bailiff to the Husband a- 
lone, but as Bailiff to them both. 12 R. 2. A. 
vowry 88, Contra 14 H. 4 Avowry 198. 
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If Leſſee for Years be, rendring Rent, and 4vowry to be 
the Reverſion deſcend upon a Feme Covert, made in the 
and after the Rent is arrear, and the Baron di- Nome of Baron 
ſtrains, and the Leſſee brought Replevin; the *. Feme. 


Husband ought to avow in the Name of him- 
lelt and his Wife, and not in the Name of 
himſelf alone; for the Avowry is to be made 
according to the Reverſion, which is in the 
Wife. x Roll. Abr. 318, Wiſe and Bennet. 
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Regula. 


ſeifieas 


* 


Of Avomry, c. Chap. XIV. 


In Replevin Def. ut Ballivus H. & A. uxoris ejus 


cognovit , &. Quod ante, &c. Willielmus S. fuit 

4 ſeptem acris paſturæ cum pertin. in D. 
unde locus eſt parcella in dominico ſuo ut de feodo G- 
renuit de pred. H. & A. ut de Manerio ſuo de D. in 
Com. pred, per fidelitatem & reddit. 3 d. ad Feſtum 
&e. Nec non per ſer vit ium fact. ſect. ad Curiam, &c. 
de quo quidem Manerio quidam R. W. fuit ſeiſitus 
in feodo, & fic ſeiſitus per nomen, &c. per quod- 


dam ſcriprum ſuum indentat. geren. dat. tali die 


& anno feoffavit quendam R. S. & præd A. tunc 


uxarem ej us de eodem Manerio babend &. tenend' 


pro ter mino vitæ naturalis ipſius A. ad quod quidem 


feeffamentum præd tenen: poſtea & ante, &c. apud D. 
præd ſe iiſdem R. S. & A. attornavit Quorum præ- 
textu idem R. & A. fuer ſeiſiti de Manerio præd cum 
pertin in dominico ſuo, &c. pro termino vitæ ipſius 
A. Ipſiſque fic ſeift” pred, R. obiit ac prædicta 
A. ipſum ſupervixit, & ſe tenuit intus ac fuit inde 
fola ſeiſita in dominico ſuo ut de libero tenemento 
pro termino vitæ ſug, Et ſic ſeiſi' percipit virum 
pred H. per quod, &c. de quibus ſervitiis fuer 
ſeiſit” per manus & in jure ipſius A. & fic cogno- 
vit pro redditu. Ex Manuſcript. Mri. Brownloe, 


Trio. 19 Eliz. Rot. 543. 


Where and to what Purpoſes a Feme Covert ſhall 
be ſaid a Diſſeiſoreſt without her proper Act or 
Entry, and where and to what not. 


It is regularly true, a Feme Covert cannot be 
a Diſſeiſoreſs by her Commandment or Pro- 


curement precedent, or by her Aſſent or A- 


greement ſubſequent, but by her actual Enary 
or proper Act the may. 1 rh 357. b. And yet 
if ſhe be of Covin and Conſent with her Huſ- 
band to a Diſſeiſin, ſhe is a Diſſeiſoreſs and con- 
tequently ſhall not be remitted. 1 

: ut 


Chap. XIV. Of Difeiſn. 
But it is univerſally true, a Feme Covert 
ſhall not be a Diſſeiſoreſs by the AR of the 


Husband, as if the Husband diſſeiſe another to 


the Uſe of the Wife, the Wife is not a Diſſei- 
foreſs by this Act. 12 E. 4. 9. C. So it is though 
ſhe agree during the Coverture, for her Agree- 
ment is void; or if both agree, ſhe is not a 
Diſſeiſoreſs, unleſs Covin be in the Cafe : But if 
after the Death of the Husband ſhe agree to 
the Diſſeiſin ſhe ſhall be a Diſſeiſoreſs. 

If Baron and Feme enter into Land in the 
Right of the Wife where ſhe had no Right, 
the Feme is no Diſſeiſoreſs, for it ſhall be ta- 
ken to be the Act of the Husband only. 


161 


A Feme Covert cannot make a Diſſeiſin to Rue Covert 
the Uſe of her Husband. 8 H. 6. 14. b. Curia comet make 4 


For although ſhe gain an Eſtate by her Entry, 2 by 5 


yet ſhe had not Power to diſpoſe of it to ano- ,,, ,*_ - 


ther, being Covert, as ſhe ought, if ſhe makes 


a Diſſeiſin to the Uſe of another; but contra 
21 H. 7. 35. So a Feme Covert cannot diſſeiſe 
a Man to the Uſe of a Stranger. 

If a Man take a Diſtreſs for Rent iſſuing out 
of the Land of a Feme Covert, and the Baron 
and Feme make Reſcous, they both are Diſſei- 
ſors. 21 E. 4. 53. 
© If the Husband diſcontinue the Land of his 
Wife, the Wife being in Poſſeſſion and diſagree- 
ing to the Feoffment claiming her firſt Eſtate, 
ſhe is a Diſſeiſoreſs. 

Note, If the Husband diſſeiſed one to the 
Uſe of his Wife, no Agreement of the Wife 
ſhall be laid to the Diſſeiſin, for that ſhe can- 
not diſagree during Coverture. Ex Manuſcript. 
Mri. Brownloe. | ES 

Nota, In Treſpaſs ad novam aſſipnationem Def. 
placitat liberum * ipſius Def. & E. ux0- 
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182 Of Diſſeiſin. Chap. XIV. 
ris eſus in jure, &c. Ad quod Quer. dicit quod ipſe 
fait : 2 quouſque diſſeiſit x Baron — _— 
uxoris per quod fuer ſeiſit. per diſſeiſinam, & quod 

 diſſeiſte re. enter & Treſy null faciend' mentionem 
de agreement del feme al diſſeiſinam. Quære, car 
aliter deſtranger, Def. maintain ſon Freebold &. 
Traverſe le diſſeiſin. Ex Manuſcript, Mci. Brows. 


loe. 
Diſcontinuance. 


Where and what Act by the Husband was a Diſ 
continuance of the Land of the Wife at the 
Common Law, and what ſhall be a Diſcontinu- 
ance, and what not. 


If a Man be ſeiſed of Lands in the Right 
of the Wife in Fee Tail or for Life, and there. 
of enfeoff another, and dieth, the Wife may 
not enter, but muſt bring her Action, which 
is called a Cui in vita, or à Sur cui in vita, for 

the Heir; this was at Common Law before the 
Stat. 32. H.8. Statute of 32 H. 8. c. 38. 
25 caſes, But now by that Statute the Wife and her 
— Heirs after the Death of her Husband may en. 


— — ter into the Lands or Tenements of his Wile 


Diſcentiuuance notwithſtanding the Alienation of the Husband. 


of che Adien. So it is where the Husband and Wife are 
jointly ſeiſed to them and their Heirs of an 
Eſtate made during the Coverture, and the 
Husband makes a Feoffment in Fee and dieth, 
the Wife may now enter by that Statute, al- 
though it was the Inheritance of them both. 
So it is if the Feoffment be made by the Ba. 
ron and Feme (albeit the Words of the Statute 
be by the Baron only) for in Subſtance this is 
the Act of the Husband only. If Lands be gi- 
yen to Baron and Feme, and the Heirs af their 
4 two 


tatute 
this is 
be gt- 
f their 

two 


* 


Chap. XIV. Of Diſcontinuance: 163 
two Bodies, and the Husband makes a Feoff- 

ment in Fee, and dies, the Wiſe is holpen by 

the ſaid Statute, 

But note, If the Husband levy a Fine with 
Proclamations and dies, the Wife muſt enter 


or avoid the Eſtate of the Conuſee within 


five Years, or elſe. the is barred for ever by 
the Statute of 4 H. 7. For the Statute of 32 Stat. 32 H. b. 
H. 8. doth help the Diſcontinuance, but not be the Diſ- 
the Bar; and the Statute ſpeaketh of a Fine, t , 
but not of a Fine with Proclamations. 1 It. 1 5 
26. | 
; Note, Of Things that lie in Grant, as Rents, 
Commons, Cc. there can be no Diſcontinu- 
nuance, 
F. B. and Fane his Wife, being ſeiſed of 
Land to them and the Heirs of the Body of 
F. B. the Remainder to Ed. B. and the Heirs 
of his Body, the Remainder to /. B. in Tail, 
the Remainder to G. Edwards in Tail, the Re- 
mainder to the Right Heirs of F. B. FJ. B. 
and his Wife, and W. B. the third in Remainder, 


joined in a Feoffment with Warranty to M. X. 
and after the ſaid Baton and Feme levied a Fine u i; s Dif. 


to M. K. 1. Whether the Feoffment be a Dif. c:nnvnuance. 
continuance of the Eſtate- tail? Per Curiam. Ic 

is a Diſcontinuance, and the joining of William 

does not hinder a Diſcontinuance, becauſe there 

is an intermediate Eſtate-tail in Edward, which 

is diſcontinued. . 2. This Feoffment and Fine . t the Rt. 
to the ſame Perſon make but one Aſſurance ;meinder- 
and when the Wife is barred and her Eſtate 
deſtroyed by the Fine that ſhe cannot enter, 

thoſe in Remainder cannot enter but are as ac 

ee og Law. Cro, Car. 321. King and Ed- 

Wards. N 


M 2 If 


— * 


UU 


N 
- einm 


* 
* 


— 9 3 — 
* 3 
1 — — —— PA. 1 As 
— — TTT 4 74 « * —— - N _— 
* * = e 7 — 2 2. 0%. == - MIU. * is 4 — * LF" 
as * » -_ & : _ 
a f . gs — « 3 [ | 
* 


36 —— 


164 Of Diſcomtinunce. Chap. XIV. 


The Wife my Tf a Woman Inheritrix, who hath a Huſ. 
enter after ber hand within Age, and he being within Age, 
es * makes a Feoffment in Fee and dies, ſne may en- 
* Ae ter, and ſhe ſhall take Benefit of the Nonage of 
the Husband; for the Heir of the Husband can- 

d not enter, ſor no Right or Title deſcends to him. 

A Baron ſeiſed of Land in the Right of his 

Wite makes a Feoffment in Fee upon Conditi- 

on, and dies; if the Heir enter upon the Feoffee 

for the Condition broken (as he may;) for 

though no Right diſcended to the Heir, yet the 

3 Title of Entry by Force of the Condition def: 
orgy e cends to him: The Entry of the Wife is con- 
by the Davey oFgeable upon the Heir, for by his Entry he hath 
rhe Heir for avoided the Feoffment, and ſo defeated the Di. 
Condition bro- continuance, and his Eſtate vaniſheth, and the 


ken, Eſtate veſteth in the Wife without Entry or 
Claim. 3 
Piſcontinuance _ It Baron and Feme make a Leaſe for Life by 


er wt by the Deed of Lands of the Wife, if the Feme after 


Agreement of the Death of the Baron, agrees, it is no Diſcon- 
the Wife. tinuance; but if ſhe difagree, it is a Diſconti- 


nuance. Cro. Car. 4Cc6. . 
If a Man ſeiſed in the Right of his Wife, let- 


teth the ſame Land to another for Term of his 


Life, now the Husband hath again the Reverſi- 

on of the Fee-ſimple ; if the Husband dies, li. 

ving the Wife and the Tenant for Life, and the 

Reverſion deſcend tothe Heir of the Baron, and 

be grant the Reverſion to another in Fee, and 

What is not the Tenant attorns, and then the Tenant for 
Diſcentinuance, Life dies, and the Grantee of the Rever- 
ſion enters, this is no Diſcontinuance to the 

Wite, but ſhe may well enter upon the Gran- 

tee; becaule the Grantor had nothing at 

the time of the Grant in the Right of the Wile 

when he made the Grant of the Reverſion. Lit. 

Set, 639. But if the Baron and Feme in ſuch 

3 Caſe 


8 nnn — * * yo — * 


t 
1 
k 
1 


| Chap. XIV. Of Diſcontinuance. 


Caſe join in a Leaſe by Deed, the Reverſion 
is not diſcontinued, but remains in the Wife, 
and yet it was at Common Law a Diſcontinu- 


ance for Life. | | 
If Baron and Feme, Tenants in ſpecial Tail, #*-t i © Diſ- 
and the Husband aliens in Fee, this is a Diſcon- 


tinuance of the Tail, for he is ſeiſed of all in- 
tirely. 8 Co. 71. Greenloe's Caſe. 


Fee, this is not any Diſcontinuance of the Tail, 

for he S not ſeiſed by Force of the Entail. 1 If. 
26. 

g If Lands are given to Baron and Feme, and 

to the Heirs of the Body of the Baron, and the 

Husband makes a Feoffment in Fee, this is a 

Diſcontinuance ; for the Husband is ſeiſed by 


force of the Tail, and ſo it ſhall be pleaded. Plea. 


9 Car. B. R. King and Edwards, 

If Tenant for Life be, the Remainder in 
Tail, and he in the Remainder enter upon the 
Leſſee, and diſſeiſeth him, and makes a Feoff. 
ment over, this is not any Diſcontinuance, be- 
cauſe he is not ſeiſed by Force of the Tail. 
Trin. 2 * B. R. Morlidge and White. 

But if the Leſſee for Years be, the Remain- 
der in Tailto J. S. and 7. S. enter upon the 
Leſſee and makes a Leaſe for Life, or Feoff- 
ment in Fee, this is a Diſcontinuance, for he 
was ſeiſed by Fo:ce of the Tail at the time of 
the Feoffment. Paſcb. 11 Fac. B. R. Sir Kenelm 
Digby and Fordan, 

If Baron ſeiſed of, a Copyhold in the Right of 
the Wife will ſurrender it to the Uſe of another 
in Fee, who is admitted accordingly, this is 


not any Diſcontinuance to the Wile. 4 Co. 23, 
Bullock and Dibley. 


M3 The 


continuance, 


Hushand' s be- 


. l | ing ſciſed by 
But if the Husband be ſeiſed of Land in Force of the 


the Right of the Wiſe in Tail, and alien in 1%. 
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Of Deſcents. Chap. XIV. 
The Hueband diſcontinues, and the Wife is 
attainted, the King ſhall have the Right of the 


Entry. Hob. 24 i, 243. 


Where a Deſ- 
cent caſt du- 
ring the Co 
verture ſhall 
tothe Entry 
of the Wife, 

' ayd where not. 


Defcents. 


Where a Deſcent caſt during the Coverture ſball 
toll the Entry of the Feme, and where not. 


If a Feme ſole be ſeiſed of Lands in Fee, 
and is diſſeiſed, and then taketh Husband, in this 
Caſe the Baron and Feme, as in Right of the 
Feme, have Right to enter, and yet the dying 
ſeiſed of the Diſſeiſor in that Cale ſhall take a- 
way the Entry of the Wife after the Death 
of the Husband, becauſe when ſhe was ſole ſhe 


might have entred and recontinued the Poſſeſ- 


fon; and it ſhall be accounted her Folly, that 
ſhe would take ſuch an Husband which would 
not enter before the Deſcent : But there if the 


Woman were within Age at the time of her 


taking Husband, then the dying ſeiſed ſhall not 
aſter the Death of the Baron take away her 
Entry, becauſe no Folly can be accounted in 
her, ſhe being wirhin Age when ſhe took 
Husband, and after Coverture ſhe cannot enter 
without her Husband. h 

And if the Baton and Feme in droit of the 
Wife have Right and Title to enter into Lands 
which another hath in Fee or Tail, and ſuch 
Tenant dies ſeiſed, the Entry of the Husband 
is taken away upon the Heir which is in by 
Deſcent : But it the Husband die the Wife may 


well enter upon the Heir, for that no La- 


hes of the Husband ſhall turn to the Preju- 
Jice of the Wife or her Heirs, 1 Inſt. 246. 4. b. 
and fois 9 H. H. 7. 24 Diſſeiſee goes beyond 
Sea, or marries, where a Deſcent is caſt du- 
„ ES iD, „555 ring 


| Dower, ſhe ſhall be adjudged in immediately 


Chap. XIV. Of Deſeents. (167 

ring the Coverture or Abſence, this ſhall bind, 

becauſe it was a Default to go or marry when 

he was diſſeiſed. 23> 

If a Diſſeiſor die ſeiſed, and his Heir en. #here Entry 
ter, who endows the Wife of the Diſſeiſor of T Pif-yee 5 


| a third Part of the Land, as to the Part af. _—— 


ſigned in Dower preſently aſter the Wife en- «f che D5ſzi 

treth thereunto, the Diſſeiſee may lawfully wah, => 

ter upon the Poſſeſſion of the Wiſe into the went notwith- 

ſaid Part, becauſe when the Wife hath her Ting #he 
Deſcent, 

by the Husband, and by the Heir; and as to that 

the Deſcent is defeated, and he is in by a 

Title paramount the Deſcent and dying ſeiſed. 


1 Inſt, 240, 241. 


M 4 CHAP; 


168 55 Of Remitter. Chap. XV. 


CHAP. . 
Remitter. 


The Nature and Reaſon of Remitter, What Ad 
ſhall be a Remitter ro the Wife. Remitter wrought 
by a woidable ſtate, Remainder expettant on 
an Eſtate for Life works no Remitter. Notwith. 
ſtanding what Acts and Alienations by the Huſ- 
band the Wife ſhall be remitted, Of Remitter 
by Acceptance. Where the Wife being remitted 
during the Coverture may after the Death of her 
Hutband wave the Remitter, and where not. 
No Diſagreement of the Husband ſhall deveſt the 
 Remitter, and the Reaſon, Where a Warranty 
deſcending on an Infant or a Feme Covert ſhall 
be a Bar, and where not. Where the Baron and 
Feme hall be Fointenants 3 and where by Itire. 
ties, and where by Moieties, with ſeweral Ca- 
ſes ro illuſtrate that curious Learning; and how 
it was at Common Law, and bow it is now by 


; the Statute of Uſes, 
Where the Aron and Feme Tenantsin ſpecial Tail with 
Wife is remit- Remainder over, the Baron diſcontinues by 
red. Fine or Feoffment, and then takes an Eſtate 


back to himſelf and his Wife in ſpecial Tail, 
by this the Wite is zpſo facto remitred. 
Tenant in Tail before the Statute of 27 H. 8. 
wade a Feoffment in Fee to the Uſe of his 
Wife for Lite, and after to his Son and Heir in 
Fee; then the Statute is made, and the Baron 
and Feme are dead, the Iſſue ſhall not be ad- 
1 mitted, and this for the Violence of the Let- 
ee ter of 27 H. 8. So if a Feme have Right of 
2: H 8. and Lands Citcontinued where his Entry was not 
as Ga x +28 lawlul, 
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lawful, if ſhe come to that Land by way of 
an Uſe raiſed out of that Eſtate, ſhe ſhall not 
be remitted, for ſhe muſt be in of the Eſtate, 
as ſhe was of the Uſe; but now by the Sta- 
tute of 32 H. 8. it hath changed the Reaſon of 
this Cale, which hath given the Wife Entry a- 
gainſt her Husband's Fine; ſo that now by the 
Ute raiſed to her out of ſuch Eſtate, ſhe is not 
in of an Eſtate diſcontinued, but of an Eſtate 
whereupon aſter the Death of her Husband ſhe 
might have re-entred. Now as upon Re ent 
in ſuch Caſe where the Entry is lawful, ſhe 
remitted 3 ſo where an Eſtate is conveyed to 
her, and is in her, though by the Statute her 

Entry being lawful, ſhe ſhall be adjudged in. of 


her beſt Eſtate, her Remitter being Intratio le- 


gitima, though not actualis. Hob. 255, 256. 

A Woman ſeiſed of Land in Fee taketh Huf. Where the 8+- 
band, who aliens the fame Land to another in v «ſconrinues 
Fee, the Alienee lets the ſame Land to the Baron — 2 2 
and Feme forTermof their Lives, ſhe is remitted, Wife, the Wife 
though it be by Deed indented; and though is remitted, 
there are no Moieties between Baron and Feme, 
yet this is a Remitter preſently : So Eſtate grant- 
ed by Intermarriage may be ſufficient Eſtate to 
gain a Remitter, as well as an Eſtate made to 
Baron and Feme ſhall work a Remitter; and 
ſhe is remitted in the Life of the Diſcomtinuor, 
becauſe fie hath a preſent Right; but nor ſo of 
the Iſſue in Tail. 

Tenant in Tail diſcontinues the Tail and He is Tail 
hath Iſſue a Daughter and dies, the Daughter 71% 87 
be ng of full Age teketh Baron, and the Dil. ;.,{ 1 ber 
continuee makes a Releaſe of this to Baron and her Huſ- 
and Feme tor their Lives, this is a Remitter to band by che 
the Wiſe, and the Wile is in by Force of the £centinuee 


Tail. Lu. Seck. 671. i — 4 Re- 
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| A Woman ſeiſed of Land in Fee takes Huſ- 
band, who aliens the ſame Land to another in 

Fee (and though it be by Fine) yet that ſhall 

Where upon 4 not hinder the Remitter; becauſe a Feme Co- 
Diſcmtinuance vert is not to be examined upon any Fine, but 
y che Bren when (he and her Husband paſs ſome Eſtate or 
mn I Intereſt, or releaſe her Right by a Fine of Lands 
= wiſe ſhalt or Tenements; and therefore if the Husband 
levy a Fine of the Wife's Land, and the Co. 


be 4 Remitter 


to her. nuſee grant and render the Land to the Huſ- 
Remitter band and Wife, although the Wiſe be not Par. 


m—_ , by ty to the Original, nor to the Conuſance, and 
Page therefore cannot take any preſent Eſtate, but by 
at Remainder only, yet it works a Remitter, and 
the Grant and Render is not void, but void- 
able only by Error. 1 Inf, 253. 

If the Baron diſcontinues the Land of his 
Wife, and aſter takes back an Eſtate to him 
| _ his Wiſe _— a "_ . ſor their 
, Lives, or in Fee, this is only a Remitter to 
any oi yo the Wife for a Moiety ; and for the other ſhe 
” muſt have a Cui in vita, and his Diſagreement 
ſhall not deveſt her of Remitter. 1 Ia. 356. 
Remitter to Land is given to Baron and Feme in ſpecial 
Husband and T ail, the Baron aliens the Land in Fee, and 
Wife maugre takes back an Eſtate to him and his Wife for 
the Hurbend, Term of their Livres; this is a Rem tter to the 
Baron and Feme maugre the Husband, for they 
are one Perſon in Law ; and it cannot be a Re. 
mitter to the Wife unleſs it be a Remitter to 

the Baron. | | 
The Baron diſcontinues the Land of his 


Wife, and the Diſcontinuee is diſſeiſed, and af- | 


ter the Diſſeiſor lets the ſame Lands to Hul- 
band and Wife for Term of Life; this is a Re- 
mitter to the Wife, except ſhe were covinous 
to the Diſſeiſor: If ſuch Diſcontinuee make an 
Eſtate of Freehold to the Husband and 3 0 

| Se 
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Deed indented on Condition rendiing Rent, 


and for Default of Pay ment, a Re-entry ; and 
becauſe the Rent is behind the Diſcontinuee 


enters, then for this Entry the Wiſe ſhall have 


an Aſſiſe of Novel Diſſeiſin after the Death of 
the Baron againſt the Diſcontinuee, becauſe 
the Condition is defeated, yet the Husband with 
his Wife cannot have an Aſſiſe, becauſe the Ba. 
ron is eſtopped. Lit. Sed. 769, 


And if the Baron diſcontinue the Tenements Remainder en- 
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of his Wife, and takes back an Eftate to him f= E. 


for Life, the Remainder to his Wile for Life f 9 


this is no Remitter to her till after his Deceaſe, gemirrer. 


becauſe during his Life ſhe hath nothing in 
the Freehold. Sect. 680. 

Baron and Feme Tenants in ſpecial Tail up- 
on Purchaſe of the Baron, they have Iſſue two 
Sons: The Husband makes a Feoffment to the 
Uſe of himſelf for Life, the Remainder to 
the Wife for her Life, the Remainder to the 
ſecond Son and his Heirs; the Baron dies, the 
Feme enters and makes a Feoffment to the 
Iſſue al. the ſecond Son, and the eldeſt enters 


for the Forfeiture within the Statute of 11 H Heir remitted 


7. His Entry is congeable, and this  Feoff- 
ment by the Wife (though it be to him who 
had the Reve ſion in Fee) is a Forfeiture with- 


in the Statute; for by the Entry of his Wiſe 


he was remitted. Sid. 93. Jones and Pbilpot. 


by the Enary. 
of the Feme. 


If Baron and Feme are Tenants in ſpecial Reminders 
Tail, and the Baron only levies a Fine to the ted. 


Uſe of himſelf and his Wife for Life, though 
the Entail be barred as to the Baran and the 
Iſſues, yet the Wife is remitted to the Eſtate 
Tail, as ſhe ſhould have been by an Entry 
after her Husband's Death, and the Remainders, 
which were depending upon that Eſtate rail 

She Tr NT 
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are likewiſe remitted. Hob. 257, 259. Duncomb 
and Wingfield. | 
Wife remitted If a Man ſeiſed in the Right of his Wife 
won a Writ of makes a Leaſe for Life, the Remainder over in 
Poſe in che Pee, and after he and his Wife recover the ſame 
128 Land by a Writ of Entry in the Pof# againſt 
the Leſſee for Life: Per Dyer, The Wife ſhall 
be remitted as well as where a Recovery is made 
to Baron and Feme, for the Recovery coun- 
tervails a Feoffment, Quere, if ſhe ſhall not be 
eſtopped by the Record. Moore 32. 
The Baron diſcontinues the Land of his 
| Feme in Fee to the Uſe of him and his Wile 
for Life, with Remainder over, and dies; the 
Wife enters, but was not remitted, notwith- 
ſtanding that the Poſſeſſion was transferred to 
her Uſe by the Statute of Uſes, becauſe the 
| Statute ſaith, he ſhall have Poſſeſſion in ſuch 
Where th: Uſe Manner as he had the Ule, and as the Uſe makes 
males no Re- no Remitter, ſo neither the Poſſeſſion trasferred 
mitter. to it, Plowd. Amy Townſend. 


Remitter by Acceptance, 


Trin. 15 Fac. Rot. 988. Duncomb's Caſe, Ba- 


ron levies a Fine of the Land of his Wife and 

dies, the Wife accepts a Leaſe for Years of the 
ſame Land, and refolved it was a Remitter. 
Dyer 171. in Margine. t 


Where the Wife being remitted during the Coverture 
may after the Death of her Baron wave her Rt- 
mitter, and where not. 


The Law ſhall adjudge the Wiſe in of her 
better Eſtate, as by the Caſes foregoing may 
abundantly appear : But if both Eſtates be wave- 


able, there albeit the Wife is prima facie _— 
| ted, 
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ted, yet after the Deceaſe of her Husband ſhe 
may ele& which of the Eſtates ſhe will. As if 
Lands are given to Baron and Feme and their 
Heirs ; the Baron makes a Feoffment in Fee, 
the Feoffee gives the Land to the Baron and 
Feme, and the Heirs of their two Bodies, the 
Baron dies; in this Caſe the Wife may ele& 
which of the Eſtate ſhe will. 1 Ip. 357. 

So is Hobart 71. Sheerly and Wood's Caſe, 
which was this: | 

Dower of Sir H. B. The Tenant pleaded, 
that Sir H. B. was ſeiled in Fee of the Lands, 
Cc. and made a Feoffment thereof to the Ufe 
of himſelf and the Demandant D. for the Term 
of their Lives for her Jointure, the Remainder 
over to B. Sir H, B. died, and the Feme entred 
claiming it for her Jointure. The Plaintiff re. 
plied, that the faid Sir H. B. before this Feoff- 
ment did covenant to ſtand ſeiſed to the Uſe of 
himſelf in Tail, the Remainder to his Wife for 


the Term of Life, the Remainder to H. in Tail, 


and after made the Feoffment prove, and then 
died ſans Iſſue, and ſhe entred, and was re- 
mitted claiming the Eſtate by Indenture. The 
Tenant rejoins, That the Feme after the Death 
of her Baron entred claiming her Eſtate for 


| Life by the Feoffment, and demurred. 1 Per Poſiſion and 
Curiam, The Remitter to the Husband could Right muft 
not work till her Husband was dead fans Iſſue, Wee. 


becauſe till then the Poſſeflion and Right did 
not meet in her. 
2. Becauſe both the Eſtates were made to 
her during the Coverture, regularly after the 
Death of her Husband ſhe might claim which 
Eſtate ſhe would, yet in this Caſe ſhe ſhall be 


in her Remitter nolens volens, for the Benefit of Where the 
him in Remainder by the firſt Conveyance. . ell b 


in her Remit. 
ter Nolens 


volens. 


Hob. 
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Hob. 71. 255. Wood and Shirley, and affirmed 


in a Writ of Error. Cro. Fac. 489. 
If a Feme Covert be Tenant for Life, and 


the Baron and Feme accept of a greater Eſtate 


of him in the Reverſion, yet after the Death 
of her Baron ſhe may wave it, and claim her 


_ firſt Eſtate for Life. 2 Saund. 386. 


A. ſeiſed of Land in jure wxoris for her Lis e, 


nadde a Feoffment in Fee to the Uſe of his 


Wiſe for Lifc, the Wife is remitted, and is not 


like Amy Townſend's Caſe, where the Entry of 


the Wife was not lawful, for ſhe was Tenant 
in Tail, which Eſtate was diſcontinued by the 
Feoffment of the Baron. And Sydenbam's Cale 
was: B. ſeiſed in jure uxoris of a Term for 
the Life of the Wife; they both ſurrendred and 
took back the Lands to them and a third Per- 
ſon, it was held that the Wife was not preſent- 
ly remitted, but after the Death of the Baron 
ſhe might diſagree to the Eſtate. 3 Leon. 93. 


of Diſagreement by the Baron. 
No Diſagreement of the Husband ſhall di- 


veſt th: Remitter. 


x. Becauſe the Eſtate made to the Wife which 
wrought the Remitter is vaniſhed and defeated. 
2. Becauſe fhe is reſtored to her ancient and 


better Right. 


3. Remitters tend to the Advancement of an- 
cient Rights. 


Where @ Warranty deſcending on an Infant or 4 
Feme Cevert ſhall be a Bar, and where not. 


Where the Entry of a Feme Covert or Infant 
is not lawful, when the Warranty deſcendeth on 
ber during the Coverture, the Warranty en 

bin 
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bind them and her ; and the Reaſon is, be- 
cauſe the Eſtate whereto the Warranty is an- 
nexed continueth, and cannot be avoided but 
by Action in which the Warranty is a Bar. 

The Father Tenant for Life, the Remainder 
to his Daughter and Heir apparent (a Feme 
Covert) in Fee; the Father makes a Feoffment | 
to divers Uſes with Warranty, and af er levies * 
a Fine with Warranty and dies, the Daughter 
by Conſent of her Husband enters within the 
Year after the Fine claiming the Land as her 
Inheritance; the Entry by the Feme only by 
Conſent of the Husband is good, and the War- 
ranty deſcending upon her during the Cover. 
ture, where her Entry is congeable, doth not 
bind her, neither doth it bind the Husband, be- 
cauſe it deſcends not upon him, and being void 
to bind her ſhall not bind him. Cro. Elix. p. 72. 
Ardes and Sympſon. 

If the Husband be ſeiſed of Lands in the Right Where the 
of his Wife, and makes a Feoffment in Fee with #79" f 
Warranty, the Husband dies, this Warranty ſhall; 7... by 
not bind the Heir of the Wife without Aſſets, = Courteſie, 
though the Husband be not Tenant by the Cour-ſball be 4 Bar 
teſie. 1 1ſt. 366. | te the Iſſue of 
If a Man infeoff a Woman with Warranty, = Wi dos 
they intermarry and are impleaded; upon the , tbr 
Default of the Husband the Wife is received, Feme ſha! 
ſhe ſhall vouch her Husband notwithſtanding vesch her 
the Warranty was put in Suſpence; and fo on Huband. 
the other Side, If a Woman infeoff a Man with 
Warranty, and they intermarry and are im- 
pleaded, the Baron ſhall vouch himſelf and his 
Wife by Force of the ſaid Warranty. 1 Ia. 390.4. 


Where 
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Baron and 
Feme cannot 
take by Moie- 
ties during 
the Coperture. 
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IWhere Baron and Feme ſhall take by Intireties, and 
where by Moieties. 


Baron and Feme are Jointenants, and after 
they intermarry, they ſhall take by Moieties ; 
but of Land given to them after Marriuge, they 
take by Intireties ; for Baron and Feme cannot 
take by Moieties during the Coverture. I let 
Lands to a Fente ſole for her Life, who marries, 
and afterwards I confirm the Eſtate of the Ba. 
ron and Feme, Habendum for Term of their 
Lives ; the Husband doth not hold jointly with 
his Wife, but holdeth in the Right of his Wife 
for Term of her Life, cauſa qua ſupra; I. Be- 
cauſe the Wife hath the whole for Life. 2. Join- 
tenants muſt come in by one Title. But if I 
let Land to a Feme fole for a Term of Years, 
who taketh Husband, and after I confirm the 
Eſtate of the Husband and Wife, to have and 
to hold the Land for the Term of their two 


Lives; in this Caſe they have a joint Eſtate of 


Freehold of the Land, for that the Wiſe had no 
Freehold before; fo the ſame Law is of a Re- 
leaſe in both Caſes, and the Chattel of the Feme 
Covert is drowned ; But if Land is let to a Feme 
fole for Liſe, who marries, and a Confirmation 
is made to the Baron and Feme, they are Join- 
tenants of the Fee ſimple and the Husband ſei- 
fed in the Right of his Wife for her Liſe, 
for the Baron and Feme cannot take by Moieties 
during the Coverture, IP 

It a Man letteth Land to the Husband and 
Wife, Habendum the one Moiety to the Hul- 
band for Term of his Life, and the other Moiety 
to the Wife for the Term of her Life, and the 
Leſſor confirms the Eſtate of both in the Land; 


Habendum to them and their Heirs; by this Con- 


fir mation 
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„ firmation as to the Moiety of the Husband, it 
inureth to the Husband only and his Heirs, for 
d the Wife had nothing in that Moiety : But as 


to the Moiety of the Wife they are Jointenants, 

for the Husband hath ſuch an Eſtate in his 
er Wife's Moiety in her Right as is capable of a 
& Confirmation. 1 Inf. 299. 

There are no Moieties between Baron and 
Feme. If Tenant in Tail enfeoff a Woman in 
Fee and dies, and the Iſſue within Age taketh 
the Woman to Wife, this is a Remitter to the 
Infant within Age, and the Wife then has no- 
thing, for that the Husband and Wife are one 
Perſon in Law, and therefore the Land cannot 
be parted by Moieties. But if an Eſtate be made 
to a Man and a Woman and their Heirs be- 
fore Marriage, and after they marry, the Huſ- 
band and Wife have Moieties between them. 

If Lands are given to two Men and a Wo. 
man in Fee, and afterwards one of them inter- 
marries with the Woman,and alieneth the Land 
and dieth, in this Caſe the Wife hath Right but 
to a third Part; but if the Man and the Wo- 
man had been married before the firſt Feoff- 
ment, then the Woman notwithſtanding the 
Alienation of her Husband had Right to a Moie- 
ty of the Land. 5 

Baron, Feme and a third Perſon purchaſe 
Lands jointly, the Baron aliened the whole, he 
and his Wife died, the third Survivor ſhall have 


third Perſon; for the Jointenancy was not ſe. 
vered by the Alienation of the Husband, for 
the Wife and the third Perſon may join in a 
Wrie of Right. 31 H. 6. Entry Congeable 54. 


- N A 


Aſſiſe of all. Hob. p. 3. For all ſurvives to the juinth, 
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Baron and 
Feme and 4 
third Perſon 


ſe Lana: 
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A Joint Eſtate oo Joint Eſtate of Land is made to a Baron 
is made to B. and Feme, and to a third Perſon; in this Caſe 
ron and Feme the Baron and Feme have in Law but a Moie- 


and a third 
Perſon, or to 
Baron and 
Feme and to 
two other 
Perſons, 


ty, and the thitd Perfon ſhall have the other 
Moiety; for they are but one Perfon in Law. 
The ſame Law is where an Eſtate is made to 


the Baron and Feme ard two other Men, in 


this Cafe the Baron and Feme have but a third 


Part, and the other two Men the other two 


Parts. | - | 
At Common Law, if Land had been given 


to the Baron and Feme and a third Perfon, and 


to their Heirs, and the Baron had made a Fe- 


offment in Fee, this had been a Diſcontinu- 


ance of the one Moiety, and a Diſſeiſin of the 
other Moiety, fo as after the Death of the Ba- 
ron the Wife hath a Right of Entry for /one 


Moiety, and the other Joiĩntenant a right of Entry = 


into the other. 

A Feoffment is made before the Statute of 27 
H. 8. to the Uſe of a Man and a Woman, and 
the 'Heirs of their two Bodies, and they inter- 
marry, and after Marriage the Husband ſells the 
entire Land and dies ſans Iſſue, and after the 
Statute of 27 H. 8. was made the Wiſe claims 


the Entry by Survivor, as Tenant in Tail af 


ter Poſſibility, &c. Per Curiam. She ſhall have 
but a Moiety by Reaſon of the Jointenancy be- 
fore Marriage; but the Iſſue, if any be, ſhall 
have a Formedon of the whole. Plowad.'483. 1 Co. 

102, b. 4 Leon. 198. 10 Co. 68, 102, 2 Co, 66. 
Tenant'in Tail enfeoffs a Woman in Fee and 
dies, and his Iſſue within Age raketh the ſame 
Woman to Wife; this is a Remitter to the In- 
fant, and the Wife hath nothing; for that the 
Baron and Feme are one Perſon in Law, and 
then if the Heir be in Remitter by Force of che 
Tail, then it follows, that the Wife hath no- 
4 thing, 
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thing,becauſe the Land cannot be parted by Moi- 
eties, and the Freehold and Inheritance of the 
Wife is vanifhed clear away. Lite. Set. 665. 

Of Land recovered in Value during the Co- 
verture there ſhall not be Moizties, although 
they had Moieties in the Land recovered againſt 
them. Plaud. 183. 

If a Feoffment be made to a Man and a 
Woman and to their Heirs with Warranty, and 
ahey intermarry, and-after are impleaded, and 
vouch and recover in Value, Moieries ſhall not 
be between them; for thougtf they were ſole 
when the Warranty was made, yet at the cime 
when they recovered and had Execution they 
were Baron and Feme, in which time they can- 
not take by Moieties. | 

A Man gives Land by his Will to his Wife 
for Life and dies; his Wife marries B. the Heir 
of the Deviſor by Deed inrolled ſells the ſaid 
Lands to Baron and Feme, Habendum to them, 


their Heirs and Aſſigus to their own Uſe, and 


then the Wife had Hue, a Son (who was by the 
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Of Land re- 
covered in va 
lue during the 
Co verture no 
Moieties; 


Will to be chriſtened by ſuch a Name) this Here they 
by this Conveyance made by the Brother and % 4 lu. 
Heir oſ the Deviſor before the Birth of the Sonn 


bath deſtroyed the contingent Remainder z and 
the Baron and Feme took by Intierties, and 
the Eſtate ifor Life in the Wife in the entice 
Tenancy was emerged. 2 Sand. 386. 


Lands are given to A. B. and C. D. a Feme, Where fNete- 
and the Heirs of the Body of 4. B. A. B and vn bind 


C. D. intermarry, the Baron ſuffers a Com- 
mon Recovery againſt himſelf only without 
naming his Wife, the Recovery is falſified for 


one Moiety, becauſe the Wife who was Join- 


tenant with A. B. was not named and Party 


to the Recovery: This Recovery binds not the 


N 2 Moiety 


net the Wift's 
Moetys 
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Moiety of the Wife, Lord Norriſs Caſe. 1 Leon. 
270. 3 Co. 5 

Copyhold Lands are ſurrendred to the Uſe 
of the Wife for Life, the Remainder to the 
Uſe of the right Heirs of the Husband and 
Wife, the Husband entred in the Righe of the 
Wife: Per Curiam, The Remainder was execu- 
ted for a Moiety preſently in the Wife, and 
| the Husband was ſeiſed of that in the Right 
Where the Heir of his Wiſe, and the Wife dying firſt, her 
ſhall only have Heir ſhall have it; but if the Husband had di- 
s Miit'y. ed firſt, his Heir ſhould have had one Moie. 

ty. 3 Leon. p. 4. | 
A Reverſion is granted to a Man and a Wo- 
man, and their Heirs, and before Attornment 
Where Baron they intermarry, and then Attornment is made; 
and Feme and in this Caſe the Baron and Feme have no Moie- 


a Stranger [are ,: . | 
bi _ So in the Caſe of a Letter of Attorney to 
the ſole Alie- make Livery. 


nation of the If a Feoſſment were made before the Sta- 
Baron ſball bar tute of 27 H. 8. Of Uſes, to the Ule of a Man 
the Stranger and a Woman, and their Heirs, and they in- 
mg. and termarry, and then the Statute is made; if the 
Husband alien it is good for a Moiety, for the 
Statute executes a Poſſeſſion according to ſuch 
Quality, Manner, Form and Condition as they 
had in the Uſe; fo as though it veſt during the 
Coverture, yet the Act of Parliament executes 
ſeveral Moieties in them, ſeeing they had ſeve- 
ral Moieties in the Uſe. 1 Inf. 187. b. 

By Atterument If the Reverſion be granted to a Man and 
— have 1 Woman, they are to have Moieties in Law; 
%% but if they inter matry and then Attornment is 
had, they ſhall have no Moieties, becauſe it is by 
Act of Law, tho' by the Purport of the Grant 

they were to have Moieties. 1 1ſt, 3 10. 4. 


Attornment, 


LACS * — 
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If two Femes be jointly ſeiſed, and they take Difference be- 
Husbands, and the Husbands join in an Alie- n Jn = 
nation and die, the Wives are Jointenants of the n 
Right, and may join in a Writ of Right, or” 
they may have ſeveral Cui in vita's at Election; 
but when they have recovered in thoſe ſeve- 
ral Writs they ſhall be Jointenants again : But 
if the Husbands had aliened ſeverally, this had 
been a Severance of the Jointure for a time. 

If a Man make a Feoffment in Fee to the Where Baron 
Uſe of himſelf and of ſuch Wife as he ſhould 2a Feme ſhalt 
afterwards marry, for Term of their Lives, and“ Veintenents. 


afterwards he taketh Wife, they are Jointenants, 


and yet they come to their Eſtate at ſeveral 
Times. 1 Inſt. 188. 32. 

If a Feme Covert and F. S. are Jointenants : is s Se. 
for Life of a Copyhold, and F. S. ſurrenders verance of the 
his Moiety to the Husband, this is a Severance Jeisture. 
of the Jointure, fo that he is Tenant in Com- 
mon with his Wife. 14 Fac. Lane and Pannel, 

If a Feme Covert and J. S. are Jointenants for Ceaſe an actu- 
Life, and the Baron and Feme by Indenture let“ Severance 
the Moiety of the Wife for Years rendring 
Rent, and after he Wife dies, the Survivor 
ſhall not avoid this Leaſe, becauſe this was and 
is the Leaſe of the Wife prima facie till ſhe diſ- 
agree to it, and only avoidable, and the Survi- 
vor is not privy to her to avoid it, for the 


| Leaſe was an actual Severance during the Years. 


14 Fac, Roll. Rep. Smalman and Ayborough. | 

Baron and Feme and a third Perſon purchaſe hee « Re- 
Land to them and the Heirs of the Husband, 1:aſe ſball 
and the third Perſon releaſeth to the Baron allinsre to the * 
his Right, &c. without the Word Heirs, and af- _ ou. 
terwards the Baron and Feme make a Leaſe ſyiſ. 
of all for Years rendring Rent to them and 
the Heirs of the Baron; the Baron dies, the 
Heir ſhall have the Moiety of the Rent after 

N 3 the 
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the Death of the Baron, and a Releaſe to the 
Husband only ſhall enure to him fole and not 
to the Wife, Dyer. 263. 


TO —_— 
— 
"I" 


:CHAP. NXVL 


Conveyances. 


What (ball be ſaid to be the Deed of the Hurhand 


- What ſhall be 


ſaid 10 be the 
Deed of the 
H«usbaud and 
Wife. 


and Wife. Of a Feffment by the Husband of 
the Wife's Land. Where the Wife's Gram, if 

e join with her Hutband, is void or not. Surren- 
der by the Husband, bow it operates. What ſhall 
amount to a Surrender or not, Of a Releaſe 
of the Husband of the Wife's Right to Rent. Of 
his Releaſe of Money to be paid after the Wife's 
Decreaſe, Of Exchanges of the Land of the Wife, 
and what ſhall be a good Confirmation of it by 
the Wife, How a Man may execute an Eſtate 
to bis Wife, Of the Chriſtian Name of Women 


in Grants. | 


Ebt on a Bond conditioned for the Per- 
formance of Covenants in an Indenture 
made between & and Amne his Wife of the one 
Part, and the Plaintiff on the other. The De- 
ſendant pleads the Indenture as an Indenture of 
S. and Arne his Wiſe, whereas in truth the 
Feme never ſealed it. The Plaintiff replies, 
That the Indenture ſhewed by the Defendant 
non fuit facta inter W. S. and Anne his Wife on 


the one Part, and the Plaintiff on the other. 


The Jury find the Baron ſealed it, but the 
Wife did not: This Verdict is found againſt 


the Defendant, who pleaded it as the Deed of 


the Wife; and per Curiam: The Plaintiff is not 


eſtopped to ſay, that the Deed ſhewed is not 
a the 


_ — «8 ke 
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the Deed of the Baron and Feme; but he is 
eſtopped by the, Condition to ſay, there is 
not any ſuch Indenture. But if the Baron had 
ſealed and delivered it in the Name of the 
Feme it had been the Deed of the Wife during 
the Life of the Husband; and if they by loden- 
ture bargained and ſold the Land of the Wiſe 
rendring Rent, it had been a good Deed of 
the Feme, becauſe ſhe afterwards might have 
accepted the Rent, and affirmed it as her 
Deed : And Judgment was pro Quer. Cro. Elix. 
269, Ship and Steed, 


Feoffment, 


Baron and Feme make a Feoffinent of the 
Wife's Jointure, which ſhe had by a ſormer 
Husband, to one and his Heirs, to the Ule 
of Feoffee for the Life of the Wife, this is a 
Forfeiture; for by the Feoſſment the Fee- 
ſimple paſſeth, and that to the Uſę of the Feof- 
for; and the Eſtate and the Uſe are ſeveral 
Things, and the Limitation for the Life of the 


Wife cannot extend to both. 1 Leon. p. 126, 


Pierce and Hoe. 


Baron and Feme join in a Feoffment of the By Aeceptance 


Wife's Land rendring Rent; the Husband dies, J 7% feen 


the Feme takes a new Husband beſore any 222 


Rent Day, the ſecond Husband accepteth the 
Rent, the Feoffment is affirmed for ever. 

If a Feme ſole make a Feoffment on Con- Feme Cover? 
dition to re- inteoff her at what time ſhe will, — requeſt s 
and aſter takes Husband, ſhe may require the — 
Feoffee to re- inſeoff her without her Husband, ber Habgnd. 
and if the Feoffee reſuſe to do it, the Con- 


dition is broken. 
N 4 | Where 
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Where Baron and Feme Infants join in a Feoff- 

ment by Indenture, the Feme after the Death 

Dum fuit in- of her Husband may have a Dum fuit infra æ- 
fra ætatem. zatems s ſecus Where her ſelf was of full Age at 
| the time of the Feoffment, for there ſhe ſhall 
not have a Dum fuit infra ætatem, for the Non- 

age of her Husband, albeit they be but on 

Perſon in Law. 1 Inf. 337. 4. ES 
Feeſfſinent of Baron ſeiſed in Fee makes a Feoffment to 
the Ha:band the Ule of himſelf and his Wife, and to the 
deſtroys a Con. Heirs of the Survivor of them, and afterwards 
ringen Uſe. makes a Feoffment of the fame Land, and 
dies, the Feme enters; in this Caſe the Feoft- 
ment of the Husband hath deſtroyed the Con- 

tingent Uſe of the Wife. Cro. Car. 102. 
Sale of _ One being enfeoffed to the Uſe of a Feme 
. Sole, ſhe takes an Husband who ſells the Land 
Husband a» to a Stranger, the Feme received the Money, 
lone, though the Husband and Wite pray him, that was en- 
che Wife re. feoffed to the Uſe of the Wife, to make an 
ceived the M. Eſtate to a Stranger ; this Sale in Equity ought 
— to be conſtrued the Sale of the Husband alone, 
and it ſhall not be eſteemed that the Wife did 
it, for the Deed of the Baron and the Receipt 
of the Money by her is not material, becauſe 
ſhe cannot have the free diſpoſal. 

By the Grant One being poſſeſt of a Leaſe of Tithes in 
of totum jus the Right of his Wife, as Executrix to her for- 
iuum 2/4 mer Husband, grants totum jus, titulum & in- 
. tereſſe ſuum de & in decimis predict, Verdict 
was pro Quer, who claimed under the ſaid Grant. 
It was moved in arreſt of Judgment, that the 


Declaration was not good, for he hath not fet 


ſorth any good Title to enable himſelf to the 
Tithes: But per Curiam: The Grant is good, and 
the Leaſe he had in the Tithes in the Right of 
the Wiſe did paſs, for he granted totum jus, Cc. 
ſuum, and the Word ſuum doth import a Pro- 


priety 
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priety in Poſſeſſion, and it is all one as if it had 
eſpecially named them in the Grant. Cro. Car, 
318, Arnold and Bidgood, 

Where Infant Baron and Feme make a Con- 
veyance to the King by Bargain and Sale, this is 
not aided by the Statute of 13 Eliz. cap. 2. for Stat. 13 Eliz. 
that aids only where there is Imperfection in cop. 2. expli« 
the Conveyance, and not where there is Diſa. cated. 
bility in the Perſon that makes the Conveyance: 
But where Tenant in Tail makes a Conveyance 
by Deed, that is aided by the Statute, for he 
may make a Conveyance by Fine. Cro, Fac. 

64. 
N Two Husbands and their Wives join in a Grant | | 
of the Lands of their Wives, and covenant that | 
they have Right to convey, and covenant to | 
make a farther Aſſurance within ſeven Years, 
and one of the Wives are within Age at the 
time of making the Deed, and the Right of 
her Lands deſcended to her Son, an Infant, by 
which the Moiety o the Eſtate was deveſted 
out of the Plaintiff Per Curiam. The Wife be. 
ing within Age at che time of the Covenant, | 
as appears by the Verdict, had not Power then | 
to convey the Eſtate according to the Cove. | 
nant, and there was no Requeſt to make the 
Aſſurance. Per Curiam, The Death of the 
Wife in the Infancy of her Son was the Act 
of God, and it was the Default of the Plaintiff 
that he did not demand Aſſurance in the Lite 
of the Wife, and after her full Age. Sir Tho- 
mas Jones 195. Naſh and Aſhton. | 


Bargain | 
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Bargain and Sale, Grant. 


Where the Wife's Grant is void when ſhe joins with | 


her Husband or not, 


A Bargain and Sale binds not a Feme Co- 

vert by Cuſtom. 
Deed enralles A Deed acknowledged by Baron and Feme 
binds not the ſhall by the Common Law be enrolled only for 
Wife. the Husband and not for the Wife, by reaſon 
of the Coverture ; and though it be enrolled 
for both, it binds not ; Aliter by Cuſtom, and 
no one hath Power to examine a Feme Covert 
but by Writ. 2 ft, 673. But 
o of Lon- A Feme Covert in London may be examined, 
fon. and then ſhe ſhall be bound by a Deed inroll- 
ed. Hob. 225. | 
The Freehold Now if the Husband is ſeiſed in the Right 
paſſeth during of his Wife, and bargains and ſells by Deed 
tbe Coverture. enrolled to another, this is an Eſtate of Free- 
hold; for this is an Eſtate during Coverture. 
2 Roll. Abr. 845. 

S. and his Wife being ſeiſed of the Parſonage 
of, Cc. to them and the Heirs of S. did give 
the fame co King Henry the Eighth and his 
Heirs by their Deed, the King by his Letters 
Patents granted it over, the Wite's Grant is void. 
Hob. 224. 5. Anne Needlers Caſe. 


Surrender. 


Baron and Feme Jointenants for Life, the 
Baron may well ſurrender to him in Reverſion, 
and this ſhall bind the Husband though not the 
Wife, nor ſhall be any Diſcontinuance to her; 
yet this is not a good Surrender during the 
Life of the Baron, Keilw, 42. 1 


hd * 


U 
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III Leſſee ſor Liſe enſeoft Baron and Feme bet is « Sur 

in Revetſion in Right of the Wite, = - a render or not. 
c 


Surrender; (admitting it not a Forſeit ut 
if Leffee for Life grant his Eftare co Baron and 
Feme in Reverſio in Right of the Wike, 
this is not any Surrender for the Benefit of the 
Baron, 21 H. 7. 40. | 

M. and J. his Wife take a Leaſe joimly 
for their two Lives, and now by new Inden- 


ture take a new Leaſe to them two and the Sur 


vivor ; the Acceptance of the ſecond Leaſe to 
commence 4 die datus is a Surrender, becauſe 
they conclude then that the Leſſor had Power 
to make a new Leaſe, which he cannot do un- 
leſs the former be ſurrendered. Moore 636, Mel- 
low and Mays Cale. 

If Feme Leſſee for Years take Husband, who 
after accepts a new Leaſe for Lives, this is a 
Surrender of the firſt Leaſe. Plowd. 199. Wroth 
and Adams. 

Baron and Feme cannot expreſly nor 
by Acceptance of a new Leaſe furrender the 
Wife's Freehold fo as to bind her ſurviving. 
Hobart p. 203, 204. 

Baron and Feme are ſeiſed in the Right of 


the Wife for Life of the Wife, and the King 


grants this to the Wife for Life of the Wite 
with Remainders over by new Letters Patents 
in conſideration of the Surrender of the firſt 
Eſtate ; this is a void Grant, for that this Sur- 
render is not abſolute, inaſmuch as the Wife af- 
ter the Death of the Baron may claim her firſt 
Eſtate. Hob. Swain and Holman. 


Releaſe, Vide Fine. 


* g 
Baron and Feme are Leſſees pur auter vie, 


the Leſſor may enlarge their Eſtate by Releaſe 


for their own Lives. 2 Roll. Abr. 401. 


Covenant 
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Covenant was that a Stranger ſhould pay 87. 
yearly to one of the Covenantees, and to one 
F. S. a Stranger; F. S. took Husband one B. 
who did releaſe the Payment; the Queſtion 
was, Whether by this Releaſe the Deſendant 


| ſhall be diſcharged of Payment? B. is a Stran- 


ger to whoſe Wife the Payment is to be made. 
Now he cannot releaſe this, he having no Right 
at all therein; the Releafe is made by a Stran- 
ger who had nothing in the thing, nor yet a- 
ny Remedy to come by it: And Judgment was 
for the Plaintiff, 3 Bulſtr. 27, Quick and Har. 
74s verſus Ludborough, 


Releaſe by the Husband pleaded to an Acti- 


on brought by the Wife after his Deceaſe for 
Money to be allowed her after his Death, not 
good. Brownl. 15. Belcher and Hudſon. p. 18. 
Smith and Stefford. 


Exchange, 


If Baron and Feme exchange with another, 
this is good during the Coverture. 39 E. 3. 39. 

If the Husband exchange the Land of the 
Wife for Lands of lefs Value, if the Wife after 
his Death once agree to the Exchange ſhe ſhall 
never avoid it afterwards. 9 H. 6. 52, 

The Husband and Wife were ſeiſed of Lands 
in the Right of the Wife, they both joined in 
Exchange of the Lands to a Stranger for 0- 
ther Lands, which Exchange was executed ; 
the Husband and Wife ſeiſed of the Land taken 
in Exchange aliened the ſame by Fine. Per 
Curiam, The Wife after the Death of the Huſ- 
band may enter into her own Land notwith- 
ſtanding the Fine. 1 Leon. p. 285, 


. 
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the Husband ſhall be in by the Deviſor. So 


Chap. XVI. by Huband and Wife, Sc. 


By the Woman's Acceptance of Dower out 
of Lands exchanged ſhe agrees to the Exchange. 
3 Leon. 27. 


Of a Feme Covert*s being a Purcbaſor, and how it 
F ſhall be good. 


A Feme Covert cannot take any thing of the 
Gift of the Husband, but is of a Capacity to 
purchaſe of others without the Conſent of her 
Husband, but her Husband may diſagree there- 
to and deveſt the whole Eſtate ; but if he nei- 
ther agree nor diſagree, the Purchaſe is good ; 
but after his Death although her Husband a- 
greed thereto, yet ſhe may without Cauſe al- 
ledged wave the ſame; ſo may her Heirs alſo if 
aſter the Death of the Husband ſhe agreed not 
thereto. 1 If. 3. a. 


How a Man may execute an Eft ate to his Wife. 


By no Conveyance at the Common Law a 
Man could during the Coverture either in Poſ- 
ſeflion, Reverſion or Remainder limit an E- 
{tate to his Wife : But a Man by his Deed ma 
covenant with others to ſtand ſeiſed to the Uſe 
of his Wife, or make a Feoffment or other Con- 
veyances to che Ule of his Wife, and now the 
Eſtate is executed to ſuch Uſes by the Statute 
of 27 H. 8. But a Man cannot covenant with 
his Wife to ſtand ſeiſed to her Uſe, becauſe 
he cannot covenant with her, for that they are 
one Perſon in Law: And yet if Ceftuy que «ſz 
had deviſed his Wife ſhould fell his Land and 
made her Executrix and died, and {he took an- 
other Husband, ſhe might ſell the Land to 
her Husband, for ſhe did it en auter droit, and 


it 
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if a Charter of Feoffment be made to the Wife, 


the Husband .as Attorney to the Feoffor may 
make Livery to the Wife. 1 Inf. 112. 


Of Chriſtian Names of Women in Grants, whether 


one or ſeweral. 


Foban makes a Leaſe by the Name of Jane, 


3 Quere. 


A Grant to T. and Ellen his Wife, where her 
Name is Emmelin, yet it is good, becauſe it is 
che Wife of 7. 2 H. 4. 25. For Wile Uzor is a 
good Name of Purchaſe, as wxori F. S. So if a 
Chriſtian Name be added and miſtaken, as Em 
pro Emmelin ; for utile per inutile non vitiatur. 
1 Iuſt. 4... 

Agnes and Anne are ſeveral Names of Bap- 
tiſm and not one Name. Cro, Fac. 425. 

ane and Joan are but one Name, and not 

diſtin ſeveral Names. Micb. 15 Fac. B. R. 
Griffith and Middleton. 

Jabel and Sybil are diſtinct Names of Baptiſm. 


1 A. 11. 
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Chap. XVII. 


C HAP. XVII 


Leaſes. 


Of a Leaſe for Lives made by Baron and Frme. 


Of a Leaſe made by the Husband of the Wife's 
Land, and how and wherem it ſhall bind the 
Wife or not. What ſhall be a good Leaſe war- 
ranted by the Statute of 32 H. 8. cap. 28. The 
Qualifications of ſuch Leaſes to bring them with- 
in the Statute. What Acceptance of he Hutband 


ſhall affirm a woidable Leaſe. What is a good 


Leaſe by Baron and Feme to bring Ejectment of 
Leaſes for Years made to Baron and Feme, Di. 
verſity between @ Leaſe for Life and a Leaſe 
for Years made to a Feme'Coyert, Leaſe to a 
Feme Covert when it ſhall be ſaid to veſt, Of 
a Leaſe for Life made to Baron an Peme. 

the Husband may grant it when the Leuſe is 
made to Baron and Feme. If the Husband may 


grant it when the Leaſe is made to the Survi. 


wor for Tears, How if the Remuinier be to 
the Heirs of the Survivor. Of Leaſes for Life 
made by Baron and Feme, Diverſity where Li. 
very is made by the Leſſor in Perſon, and where hy 
Letter of Attorney. 


Rent. 


Leaſe for Tears made by Baron and Feme, Vide Tit. 


By the Husband of the Wifes Land, and bow and 


wherein it ſhall bind the Wife or not. 


HE Husband makes a Leaſe of the Wife's pridable, not 
Land and dies, the Leaſe is not _ vi. 
min 


— — rr — * _ = " 
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Where s Leaſe If Baron and Feme leaſe for Years by Inden- 
enures by way ture rendring Rent, where the Husband had all 
of Intereſt, anche Eſtate in the Land, and the Wife nothing, 
met © Efeppet. aſter the Death of the Baron the Leſſee in an 


Of Leaſes by Baron and Feme. Chap. XVII, 


ter his Death, Cro. Fac. 332. 


mined nor void after.the Death of the Husband, 
but voidable only by the Entry of the Wife at- 
3 and Wikes, 

But 
If Baron ſeiſed in Fee in the Right of his 
Wife had Iſſue by her, and fo is Tenant by the 


Courteſie, and after makes a Leaſe for- Years 


reſerving Rent, and after the Wife dies, and 
after the Husband dies before the End of the 
Years, yet this is void and ended in the Law 
before any Entry of the next Heir of the 
Wife, foraſmuch as he cannot make this good 
by any Acceptance of the Rent, the Leaſe be- 


| ing made only by the Husband. 1 Roll, Abr. F 


380, 381. Cro. Car. 399. Miller and Man. 

Waring. . 1 
But if the Husband makes a Leaſe of the Wife's 2h 
Land and dies, this Leaſe is not determined nor 
void after the Death of the Husband, but void- 
able only by the Entry of the Wife after his 
Death. Cro. Fac. 332. Fordan and Miles. 


Action of Debt for the Rent brought hy the 
Wife ſhall not be eſtopped to fay that at the 
time of the Leaſe made the Wife had nothing 
in the Land, for this doth not enure by way of 
Eſtoppel, foraſmuch as it enures by way of In- 
tereſt. 1 Roll. Abr. 877. Brierton and Evan, 


Cro, Elix. 701, meſme Caſes | 
By Baron and Feme, 


What ſhall be a good Leaſe warranted by the 
Statute of 32 H. 8. cp. 28, Or, 


What 


* 
— 
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What Leaſe for Years made by Baron and 
Feme ſhall bind = Wife and her Heirs or not. 
Vid. 1 Inſt. 44, 

By the . Gf 32 H. 8. any Husband 
and Wife ſeiſed of any Eſtate of Inheritance in 
Fee-ſimple'or Fee tail in the Right of the Wife, 
ve jointiy wich his Wife before the Coverture 
or — this ſhall bind the Wife and her and 
theit Heirs ; but ſuch Leaſes muſt have theſe 
Qualifications. 


7! x. They muſt be by Deed indented. 
2. They maſt begin from the Day of the 
making thereof, or: from the making thereof, 


3. There muſt not be a double Leaſe in be- 


ing at one time. 
4. It muſt not ercsed one and twenty Years 


or three Lives from the making. 


F. It muſt be of Lands, Tenements or He- 
redtaments manurable. 

6. It muſt be of Lands or Tenements which 
have -fr6ſt commbnlybeen letten to Farm or 
Hocupied by che Farmers thereof, by the 
Space of eue, Years next before the new 
Loeaſe made. 

. There muſt * Wade! the yearly ac- 
ted Rent; which muſt be reſerved to the 
Baron and Feme and to the Heirs of the Feme. 

8 They "malt not be made without Im. 
qo of Walte. - | 

Re ot | r IF 

I they — 12200 with theſe Qualific:tions 
they Wal bind the Wife and her Heirs, but 


"I — are not warranted by this Statute, yet 


all be good againſt the Hausband. 
1 22 Wife muſt join in che Leaſe: and be 
ate Party to it, and ſeal and deliver the fame in 


Verſon ; and if ic be for Life or Lives there 
0 mult 


? 
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muſt be Livery and Seiſin. Cro. Fac. 563. 


Conſt rutt᷑ ion 


powering to 
make a Leaſe, 


to the Legacy, and after makes a Leaſe of a 
Tenement, Parcel of the Manor to C. for 99 
Years, if three Lives ſhall ſo long live, and 
dies, this is a good Leaſe againſt B, the Daugh- 
ter, although it was objected that by this Clauſe 
ſhe had only Power to diſpole of it during 


Proviſo to 
make Leaſes. 


Greenwood and Tyler. 


The Husband purchaſed Lands to him and 
his Wife and their Heirs, he afterwards, his 
Wife not being Party, let theſe Lands to L, 
and 7, for 60 Years, if they lived fo long, 
rendring Rent, this Leaſe ſhall bind the Wite 
by the Statute of 32 H. 8. cap. 28. for it is 
not within the Proviſo, for that it is not the 
ſole Inheritance of the Wife. Cro. Car. 22. 


Smith and Trinder. 


If a Man poſſeſt of a Manor for 99 Years 
of the Words makes his Will and deviſeth it to A. his Wife, 
of ill in. for her Life to ſet, let or make Eſtates out of 
it, and them in as ample Manner, as my ſelf 
might, if I were living during the ſaid Term; 
and after the Death of A. deviſeth ic to B. his 
Daughter, and to the Heirs of her Body be- 


* 


gotten and dies, A. being Executrix conſents 


her Life. 2 Roll. Abr. 261. 


Baron and Feme ſeiſed of Lands in the Right 
of the Wiſe levied a Fine to the Uſe of them: 
ſelves for their Lives, and afterwards to the 
Uſe of the Heirs of the Wiſe, Proviſo that it 


ſhall and may be lawful to and for the Baron 


and Feme at any time during their Lives to 
make Leaſes for one and twenty Years or 
three Lives; the Wife being Covert made a 


Leaſe for one and twenty Years, and adjudg- 
ed a good Leaſe againſt the Husband, though 


it was made when ſhe w 
p 2 


as a Feme Covert, 


yl 


and 
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and by her alone, and this by reaſon of the 


Proviſo. Godb. 327. pl. 419. Quære. 


Tenant for Life takes Husband, and by Deed Hrfeiture er 
indented they make a Leaſe to him in Rever. not. 
ſion for the Life of the Husband, reſerving 
Rent, this is no Forfeiture; for he in the Re- 
verſion was Party, and a Surrender it is not, 
for their whole Eſtate was not given, and the 
Reſervation is good. 1 If. 42. 4. | 
Baron and Feme ſeiſed of Land in the Right _ by 2 5 
of the Wife, the Husband alone makes a Leaſe , n fen, 
for Years, aſterward Baron and Feme levy a ly Fine, 
Fine, and they afterwards both die, the Coni. the Coniſee 
ſee ſhall avoid the Leaſe. x Leon. 247. Harvey Hall «wid the 
and. Thomas. Leaſe. 
A Leaſe is made by Baron and Feme in 
jure uxoris, and he dies, and ſhe accepts the 
Rent, it is good againſt her. Cro. Fac. 563. 2. 
Anderſ. 42. For by her own Act ſhe hath af- 
firmed that the Eſtate continues. 1 
Baron and Feme make a Leaſe by Indenture MOR 
for Term of ears, rendring Rent, the Leſſee g, it bind! 
enters, the Husband before the Day of Pay- (he Wife. 
ment of the Rent dies, and the Wife alſo be. 
fore the Day of Payment takes a ſecond Huſ- 
band, who accepts the Rent at the Day and 
dies, the Wife may not ouſt the Termor. She 
might have avoided the Term before the Da 
at her Pleaſure ; but that Liberty ſhe had al- 
ſigned to her ſecond Husband. Dyer 159. 
Vide plus ſub titulo, What ſhall be a Dilboſition 
of the Wife's Term or not. 


7 


It was held Paſch. 18 Eliz. in C. B. Que {i Ba- 
ron & Feme ſont & font Leaſe de terres del Feme 
per fait Indent pro 21 ans de le date de fait re- 
ſervant Rent, &c. Le Baron & Feme ou Pun 
deux adonque efteant dein. 5 de 21 ant, ceo leaſe 
2 


2 
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neſt garrant eſtre bon per Stat. 32 H. 8. Et anco- 
re fuit tenus que fi Fointure ſort fait al Feme deins 
age avant que el ſoit Eſpouſe & puis eſt marry, G- 

on Baron moruſt que el ne poit wave ceo Foynture 
demand eſtre endowed de tierce part de touts les 
terres de que ſon Baron mor uſt ſeiſe. Mes ſerra lie 
per ceo Fointure fait avant les Eſpouſals per reaſon. de 
Stat. 27 H. 8. cap. 10! come al temps de feafance 


de Fointure el ad eſtre de plein age. Ex Manuſcript. 


Mri. Brownloe. 


Wife conceals If a Fewe ſole being a Widow be ſeiſed of 
her Marriage Lands and ſecretly takes Husband, and conceals 
2 Frag her Marr ae: and fo continuing under the No- 
Wizew: the tion of a Widow, makes Leaſes of divers Par- 
Husbwnd de- Cels of Land, and afterwards the time of her 
creed in Chan- Marriage is publiſned, the Husband in Equity 
cery to confirm ſought to avoid the Leaſes, but was denied Re- 
the Leaſe. lief, and decreed in Chancery to confirm the 
Leaſes during the Term. bett 

Leaſe for Years by Baron and Feme with- 
out Deed, is void, as to the Feme. Cro. El. 

656. | | . 


Baron and Baron and Feme, (in the Right of the Feme ) 


Feme Jointe and a third Perſon were Jointenarits for the 


en Lives of the Wiſe, and of the third Perſon, the 
„ ::..:14 Baron and Feme by Indenture let the Moiety for 
„eb. Leaſe, 21 Years, the Feme dies, the ſurviving Join- 
-:4 ihe Wife tenant enters: Leſſee brings Treſpaſs, and re. 
ales the Lecſe covered; for the Leaſe is good, and is as a 
ee Oy Leaſe made by her, until ſhe after Coverture, 
or one who claims in Privity by her, avoids it 

by Entry : For it is not void by the Death of 

the Baron, but voidable, and the Avoidance 

ought to be by Entry; and this cannot be by the 
Jointenant's Survivor, for he is paramount the 

Wife, and fo the Leaſe ſhall: bind as long as 

= any 
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any. Jointenant be alive. Cr. Fac. 417. Sm 

man and Ayborows. 1 Roll. Rep. 441. Meſme calc. 
If a Man demiſe Lands to B. his Wife for 

Life, the Remainder to C. in Fee, and by a 


Codicil he deviſeth that B. ſhall have a Power power to make 
ſix Months before his Death to leaſe this for fix Leet. 


Years. B. takes a ſecond Husband, ſhe and 
her ſecond Husband may leaſe this by Deed 
d without Deed for fix Years; and if they 
leaſe this Habend, a die datus, it is good. 1 Rolls 
Abr. 329. | | | 

Leaſe by Indenture ſigned and ſealed by Ba- 
ron and Feme (of the Wife's Land) and a Let- 


ter of Attorney by Baron and Feme to deliver Leaſe of Hes 


it on the Land in both their Names, and the", 
and Feme. 


Declaration was of a Leaſe by the Baron on- 


ly, and not in the Name of the Wife in Eject- 
ment; the Declaration is good ; for the Delive. 


ry by the Attorney is a void Delivery, and void 
Warrant as to the Wife, and ſo it is the Leaſe 
of the Baron only : But if the Leaſe had been 
delivered upon the Land by Baron and Feme, 
it had been a good Leaſe for both. But now it 


is the Leaſe of the Baron only, and not void- 


able, but void againſt the Wife. Cro. Fac. 617. 
Gardner and Norman; and fo in Wilſen and 
Rich's Caſe, Nelv. 1. in ſuch Cafe the Declara- 
tion was by Baron and Feme, and adjudged the 
Leaſe is the Leaſe of the Baron ſole, and doth 
not maintain the Declaration. But in Cro. Car. 
165, Hopkin's Caſe contra, where the Leaſe was 
ſealed and ſubſcribed by them both, and a Let- 
ter of Attorney made by them to deliver it 
upon the Land. Et per totam Curiam. It is a good 
Letter of Attorney for both, and the Leaſe 
well delivered, and it is the Leaſe of them both 
during the Husband's Life. NONE e 
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| Leaſes for Years made to Baron and Feme. 


Diverſity be: There is a Diverſity between a Leaſe for 
eween 4 Leaſe Liſe and a Leaſe for Years made to a Feme Co- 
for Life, and s vert. If I let Land to a Feme fole for Years, 
Leaſe for Tears. ho taketh Husband, and after I confirm the 
Eſtate to Baron and Feme, To have and to 
hold to them for the Term of their two Lives, 


this Confirmation makes them Jointenants for 

their Lives, becauſe the Chattel of a Feme 

Covert may be drowned, and the Husband } 

hath ſuch .a Poſſeſſion in her Right of a 1 

Chattel as is capable of a Confirmation or a b 

Releaſe; but a Feme's Eſtate of a Freehold 0 

cannot be altered by the Confirmation made 1 

to the Husband and her, as a Term for Years P 

may, whereof the Husband may make Diſpo- * 

ſition at his Pleaſure. 1 Iaſt. 300. | th 

Where the , Feme Leſſee for Years upon Condition, that et 

_— * ſhe, her Executors or Aſſigns, ſhall not alien ſh 

Wife, without the Conſent of the Leſſor, ſhe taketh * 
| Baron and dies; the Husband is within the 

Danger of the Condition, for he is Aſſignee; fo 

in Moor and Ferrand's Cafe, 1 Leon, pag. 3, of 

An Eſtate made to a Feme Covert, de novo, wo] 

veſts till the Husband's Diſſent, but to a new C: 

Leaſe made to a Feme, who was Leſſee be- W 

fore, veſts not till his Aſſent. Hob, 204. Go, 

' Leaſe for Life made to Baron and Feme. Li | 

I let Land to a Feme fole for Term of her 2 

Life, who taketh an Husband, and after I con- tis 

firm the Eſtate of the Baron and Feme, Ha- mit 

bendum for Term of their Lives. In this Caſe Bro 


the Baron does not hold jointly with his Wits, 
; ut 


"a & So aft 3. 
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buc holdeth in right of his Wife for Term of 
her Life ; but this Confirmation ſhall enure to Confrmation. 
the Husband by way of Remainder for the 
Term of his Life if he ſurvive the Wife ; he can. 
not hold jointly wich the Wife, becauſe the 


Wife hath the whole for her Life, and Jointe. 


nants muſt come in by one Title. 1 If. 299. 

Land is demiſed to Baron and Feme for rand demiſed 
their Lives, the Remainder to the Survivor of te Ber and 
them for Years: the Husband granted over 7 for their 
this Term for Years and died, the Wife ſhall — = 
have it, and not the Grantee, becauſe there vive fo, 3 
was nothing in the one or other to grant over 
but the Survivor; fo if the Wife had died af- 
ter the Grant, and the Baron ſurvived, yet he 
ſhall have the Term againſt his own Grant. 

Popb. 4, 5. So if a Leaſe be made to Baron 
and Feme for their Lives, the Remainder to 
the Executors of the Survivor of them; and 
the Husband grant the Term and dies, this 
ſhall not bar the Wife, becauſe the Wife had 
but a Poſſibility and no Intereſt. Co. Lirr. 46. b. 

But if a Leaſe is made to Baron and Feme Remainder to 
for their Lives, the Remainder to the Heirs the Heirs of the 
of the Survivor ; it is a good Remainder not- Ser. 
withſtanding the Uncertainty ; and in that 
Caſe the Husband after the Death of the 
Wife, ſhall have Judgment to recover the Land 
Godbolt. 139. 

Leaſe to Baron and Feme, and his Son for 
Life, the Son dies; he in pleading ſhall not 
ſay as amongſt other Jointenants, fuer ſeiſi in 
dominico ſuo ut de libero Tenemento per ter mino vi. 
tia ipſorum patris ac filis per jus accreſcendi, but o- 
mitting per jus accreſcendi, Ex Manuſcript Mr. 

Brownloe. 
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Leaſes for Life made by Baron and Fine. Us ſapra, 


Leaſe by Baron and Feme of the Lands of 
the Wife, Habendum from Michaelmas for Life, 
and Livery is made after Michaelmas, Secundum 
formam Chartz, it is good enough; and the 
Difference is where the Livery is made by 
the Leſſor in Perſon, and where by Letter of 
Attorney in the ſame Charter generally made : 
But if the Letter of Attorney be to make Li- 
very after Michaelmas, it is good enough in 
both Caſes ; for there is not any Intention that 
the Livery ſhould operate in futuro, but that 
Livery ſhould be made when it ſhould ope- 
rate, and the Eſtate ſhould be good preſently ; 
and it differs from 2 Rep. 55. Buckler and Har- 
vey, where a Reverſion was granted Habendum 
aſter Michaelmas for Life, although the Attorn- 
ment be aſter Michaelmas, yet it being the Act 
of a Stranger . ſhall not make that good which 
otherwiſe would be void: But here when the 
Leſſor makes Livery himſelf aſter Michaehmas, it 
is well enough. Cro. Fae. 563. Greenwood and 
Tyler, Leaſe made by Baron and Feme, in 
Tight of his Wife, to J. S. Habendum from Ai. 
chaelmas following for Term of Life, after 
Michaelmas Baron and Feme make Livery, ſe- 
cundum formam Cbartæ, it ſhall be good a- 
gainſt the Wife to bind her; for the Livery 
alone did not make the Leaſe, but the Li- 
very and Deed, and it took its Operation by 
both. And although if Livery had been made 
before Micbaelmas, it had been void to make 
it a good Leaſe ; yet it being made aſter Mi- 
chaelmas, it is made a good Leaſe by the Deed 
and Livery, and not by either of them . 

or 


—— 
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for the Livery in this Caſe is but the Executi- 
on of the Deed, and is a ſufficient Witneſs of 
their Agreement, which is the Cauſe it ought 
to be by Deed to prove the Agreement of 
the Wife; and all Reſervations, Covenants and 
Warranties in the Deed, are good, and the 
Leflor and Leſſee bound by them. 
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CHAP. XVIII. 
Wills. 


How aud in what Caſes a Feme Covert may make a 
Will, What ſhe may deviſe without | the Conſent 
of ber Husband. If ſhe may make a Declaration 
in the Nature of a Will, without the Aſſent E the 
| Hucband, Several Caſes of the Husband's 
bound to permit bis Wife to make a Will. Of 
Deviſes to the Wife by the Husband or others, and 
the Conſtitution of ſuch Deviſes. What is a De- 
- wiſe by Implication or not. 4 Feme Covert's 
aſſenting to a Legacy. If the Husband may deviſe 
the Term made to bim and his Wife. Wife Le- 
gatee of Goods is made Executor, if the ſecond 
Husband's Executor ſhall have them, 


How in what Caſes a Feme Covert may make a 


Will, and it ſhall be good or not. 


Ae Covert may make a Teſtament if her 


Husband agree to it after her Death, 
Mich. 8. Fac. B. Grant's Caſe. 


A Feme Covert may not deviſe Things in 


Action which ſhe. hath, without the Aſſent or 


Agreement of the Husband, and by his Aſſent 


ſhe may make Executors, or him to be Execu- 


tor. 4 H. 6. 3. 39 H. 6. 27. 


A Feme Covert Executrix may not deviſe 
Goods ſhe hath as Executrix, winhout the 
at of her Husband or his Agreement aſter- 
wards, although ſhe may make an Executor 
without his Aſſent. Grant's Caſe, ſupre, 


Regu- 


ing 
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Regularly a Feme Covert cannot make her Regula. 


Will, and therefore a Feme Covert made a 


Will, end deviſeth 30 J. per Annum out of ſome 


of her own Land to a charitable Uſe; the Heir 


ſubmits himſelf to an Award, and is bound to 
rform it; the Arbitrators award Payment of 
it, yet by Decree of Chancery the Heir is dif. 


chaged of the Payment, and the Deviſe was 


void ab initio; The like Caſe of an Infant. 
If a Feme ſole make a Feoffment to her own 
Uſe, and after takes Husband, and after makes 
a Will that the Feoffees ſhall make an Eſtate to 
her Husband and dies ; this ſhall not be good 
in Chancery, becauſe that all Acts by a Feme 
Covert are void, and there e/£quitas ſequitur 
Legem. 


But though a Wife cannot make a Will with- Declaration in 
out her Husband's Aſſent, yet ſhe may make a % Nature of 
Writing or Declaration in the Nature of her“ 


Will, and it ſhall be good in many Caſes, as 
was Tilley and Peierces Caſe, Cro, Car. 376, 
Debt upon, Bond conditioned, Whereas the De- 
fendant was to eſpouſe A. S. a Widow, if the 
Marriage took effect, and he ſhould ſurvive 


the ſaid A. S. there was paid to the Obligees 


300 J. to and for ſuch Uſes and Purpoſes as ſhe 


the ſaid A. S. by any Writing under her Hand 


and Seal, ſubſctibed and publiſhed in the Pre- 
ſence of two Witneſſes, ſhould nominate, de- 
clare and appoint, then, &c. The Defendant 
pleads, ſhe did not limit, declare or appoine 
any Uſe or Purpoſe for the Imployment of that 
Money. Plaintiff replies, that ſhe by her Will 
in Writing, ſealed and publiſhed by her in the 
Preſence of two Witneſles. (naming their Names) 
did will and appoint ſuch Sums to be paid, and 
that the Defendant had not paid them, and on 


Arreſt, Judgment. pro Quer. 
The 
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Condition of The Condition of a Bond was, Whereas he 
Bond to per had taken A. S. a Widow, to Wite, being poſ- 
agg == ſeſſed of divers Goods. If he ſhould permit 

his ſaid Wife to make a Will, and diſpoſe in 
Legacies as much as ſhe would, not exceeding 
50 J. and pay and perform what ſhe appoint- 
ed, ſo that exceed not 50 l. that then, Cc. 
The Defendant pleads ſhe made not any Will, 


and upon Iflue it was found that ſhe made a 
Will, and did diſpoſe of divers Legacies, not { 
exceeding gol. but that ſhe was Covert at the t 
time of making the Will; and Judgment pro I 
Quer, for it is a Will within the Intent of the I 
Condition, and it is but her Appointment which C 
the Husband is bound to perform. Cro. Car. 219. nt 
1 Marriot and Kinſman. | C 
| 3 The like Caſe is Cro. Car. 597. Sberman and 75 
Lilley. The Condition was to permit his Wife et 
to make a Will of her firſt Husband's Goods, to 2 
the Value of 100 l. to be paid within one Year 
after her Deceaſe, That then, Cc. Defendant 2 
pleads, that he permitted his Wife to make a 
Will, but does not plead that he paid it ac- 
cordingly, and ſo the Plea was held to be ill. | 
It is held in 3 Keb. 624. Articles were made th 
before Marriage, That the Wife ſhall make a D 
5 Will, and the Husband to pay the Legacies de. bu 
viſed. Per Cur Her Will is void, and the Hul- aft 
band bound only by the Aiticles to permit it. La 
vid. Mod. Rep. 211. 7 het 
In Harris and Heſſie's Caſe. 1 Reb. 347. Au- kin 


thority was given by the Wife to deviſe 300 /. te 
and ſhe diſpoſeth 200 J. by Fifties, and well per by 


Cur", | 
lk a Feme Covert make a Will, and deviſe in 
| Goods to another, and the Husband after her | = 


Death deliver the Goods to the Deviſee accord- 
4A 


ingly, this ſhall bind him. 26 E. 3.91. 


4 
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A Feme ſetled her Eſtate in Truſt, reſerving Is what Caſes 
a Power to give by her laſt Will ſo much of her © Feme Covers 
Eſtate in Legacies, and this was done with 7 make s 


the Conſent of her intended Husband : Aﬀer- 
wards the Marriage took Effect, the Wife made 
a Writing in Form. of a Will and died. Per 
Holt, Chief Juſtice. - This is no Will, nor 
ought to be proved by the Ordinary; but 
where & Woman is Executrix and marries, ſhe 
may make a Will with Conſent of her Husband, 
but not without. 1 For. 157. So if a Wo. 
man having Debts due to her marries, ſhe may 
make a Will qucad theſe, and the Ordinary may 
prove it; in other Caſes ſhe cannot, for it is 
only a Writing in Form of a Will, however 
it appearing in the incipal Caſe, That the 
Ordinary had only Fgranted Adminiſtration 
quoad the Goods in that Writing, it was allow- 
ed reaſonable. Salk. Rep. 313. vid. Cro, Car, 
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Of Deviſes to the Mie by the Baron and others, 
and the Conſtitution of ſuch Deviſes, 


A Man may deviſe Lands to the Wife, though Fu — 
they be but one Perſon in Law, becauſe the %% rr 
Deviſe doth not take Effect till after his Death e ro ler 
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will 


but though a laſt Will doth not take Effect til nn 


after Death, yet if a Feme Covert be ſeiſed of 
Lands in Fee, ſhe cannot deviſe the ſame to 
her Husband;.. becaufe at the time of the ma- 
king her Will ſhe had no Power, being ſub poteſta- 
te diri; and the Law ſhall intend ic to be done 
by the Coercion of her Husband. 1 Inf. 112.6. 

If a Man deviſe Lands, whereof he is ſeiſed 


in Fee to his Son and Heir after the Death of peviſe by In- 
A. the Wife of the Deviſor, this ſhall raiſe. an plication. 
Eſtate for Life to A. by Implication, becauſe - 


by 


206 


Conſent to 4 


Legacy of a 
Term. 
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by this the Deviſor ſhews his Inzemion that 
his Heir ſhall not have this during the Life 
of his Wife ; whereas had it not been for the 
Deviſe, he ought to have had it preſently up- 
on his Death. 13 H. 7.6. | 

But upon a Leaſe for Years on Condition, that 
he ſhould not alien to any beſides his Children, 
the Leſſee deviſeth part of the Eſtate to H. his 
Son, after the Death of the Wife, and made 
his Executors. Pro Cur. This Deviſe to the 
Son after the Death of the Wife, is not any 
Deviſe to the Wife in the mean time, for it is 
plain he did not intend it to his Wife, but to 
his Executors in the mean time, and fo no Breach 
or Forfeiture. (But in the other Caſe none 
other could have it beſides the Wife. Cro. Fac. 
74. Herton and Horton's Caſe.) And if a Man 
deviſe a Term to the Son after the Death of 
the Wiſe of the Deviſor, this ſhall not raiſe any 


Eſtate to the Wife, becauſe ic does not appear 


that his Intent was ſo. becauſe the Son was not 
to have this by the Law after the Death of the 
Deviſor without a Deviſe, but the Executor. 

If a Man deviſe a Term to his Wife, if ſhe 
ſo long live unmarried, and if ſhe marry, then 


the Wiſe ſhall have a Rent out of the Land, 


and make his Wife Executrix and die, and the 
Wife conſent to the Legacy of the Term, and 
enters upon it, and after takes Husband, this 


Content to the Legacy of the Term is alſo 2 


Conſent to the Rent when the Contingent hap- 
pens. Mich, 13 Fac. B. R. Eaſt and Hayward, 
It is ſettled, that a Feme Covert cannot al- 
ſent to a Legacy; for if ſhe ſhould have Pow. 
er to aſlent or diſaſſent to a Legacy, then if a 
Term be deviſed to a Feme for Life, (who 
is alſo Executrix) Remainder to F. S. if 
the Feme takes F. S. to Husband, yet 
+18 


it ſhould be in her Power to affirm or de- 
ſtroy this Deviſe, which would be miſchievous. 
Sid. 188. Cook and Bellamy, 
One deviſed a Term to his Wife for Life, 
and after to his Children not provided for ; and 
the Term was afterward fold upon Execution 
for the Debt of the Wife, and after the Wife 
died during the Term ; it was judged that 
notwithſtanding this Alienation, the Children 
of the Deviſor ſhould have the Reſidue of the 
Teim. HWoodcock's Caſe. | 
The Reſidue of my Goods I give to F. my Where ths 
Wife, whom I make Executrix of this my l are 
Will, to diſpoſe for the Health of my Soul, , . gte 
and to pay my Debts ; and dies: She pays the u of the 
Debts, and takes a ſecond Husband, who makes Hu:band. 
his Executor, and dies poſſeſſed of the Reſi- 
due of the Goods; the Wife ſhall have them, 
and not the Executor of the Husband if he did 
not make a Gift of them in his Life-time. Dyer 
321. 1 Anderſ. 23, Moore 98. Plo. 544, 343, 545- 
J. S. deviſeth to his Wife 100 l. to be paid 
at ſuch a Day, and if it is not paid then, that 


his Executors ſhall pay her 200 l. at ſuch a Day 


after to come, The Wife dies before the firſt 
Day, the Executors are diſcharged. Hill. 2 Car. 5 
Rot. 858. Dyer 262. in margine.. 


Of the Hutband's deviſing the Eſtate of the Wife. 


If a Leaſe be made to Baron and Feme for 
Years, the Baron cannot deviſe the Term, be- 
cauſe the Wite is in by Surviyorſhip before the 
Devils takes effect. 


CHAP. 


C H A P . XIX. 
Rent, Refervation, Emblements. 
- Ts what Caſes the Wife ſhall nur Burg the Rene 


though the Reſer vation be to ber. The Hutband 
ants a Rent out of the Wife's Term, and ties; 


Fr 
F the Wife fhall toll te Ach ged. in, why. Of 


what Arrears of Rent the Statute hf 32 HI. 8. 
c. 37. gives the Hucband Power to recdyer. Feme 


_ Covert recti ved the Rents, they mot having No. 


Tice, of the Coverture. Where the Hudband ſhall 
be charged with the Arrearz, Avvwry for Rent 
our of the Wife's Land, how to be: brought, 
Mere the Executor of the Hutbant ſhall have 
the Rent, and not the Wife. Where the Wife 
51 bave the Emblementi, and where the Huſ 
and. PW ee 
* = I ” £ 


bus fill bo good to the Wife or mt; 


| 4 poſſeb'd of a Term for 100 Yehtrs'by Deed 
indented, mentioned to be made between 
a 


bim and B. his Wiſe of the due Part; Put ſhe 
never ſealed the Deed. A. atid B, allign the 
Term to C. yielding and paying - Aurivg the 
Term 10 A. and B,. and the Survivor. of them, 
and to the Aſſigns of chè Survivor of them, 100 
Rent per Annum upon Condition that if the 
Rent be nor paid, ic ſhall be 1a 00 ful to him and 
His Wife, and «he Survivor. of them, and the Al. 
Tigns of the- Sutvivor' of them, to te entet, and 
after A. dies; neither his Adttiſfiiftrator, nor B. 
Rent not to ze the Wife, ſhall have the Rent, nor enter for the 
reſerved to a Condition broken: for the Wife ſhall not have 
Stranger, the Rent, becauſe ſhe ſealed not the Deed, and 


ſo the Rent cannot be reſerved to her, being a 
I Stranger; 
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Stranger; and ſo it is void as to her, and the 
Adminiſtrator of 4. ſhall not have this as AL 
lignee of A. during the Liſe of B. inaſm uch 
as this was not intended as a Limitation to de- 
termine by the Deith of B. but to be reſer- 
ved to B. herſelf, and fo the Aſſignee in Law 
of the Husband cannot claim ic, becauſe he 


| did not ſurvive the Wiſe, and the Word Scl. Solvendo. 


endo cannot enure by way of Grant to the 

Wie, when it is by way of Reſervation to 

the Husband. And the Condition in this Caſe % ln 

runs with the Rent; and therefore the Rent 5. — 

being gone, the Condition is gone alſo; and adrirg Rent ro 

although the Rent be , reſerved during the bim and his 

Term, yet the other Words (to 4. and B.) Wife, (he = 

reſtrain it. 2 Roll. Abr. 450. Cro. Car. 289. _— 

Bland and Inman. Godbolt 448. And fo is 2 yife ſba ] not 

Saunders 386. where the Husband polleſs'd of a have the Renti 

Term by Indenture, to which the Wife was 

Party, (but ſhe did not ſeal to it) aſſigns all 

his Term to the Aſſignee, rendring Rent to 

the ſaid Baron and Feme, and the Survivor of 

them, and dies; neither the Wife nor the Ad- 

miniſtrator may have the Rent. 3 
Rent was granted to Baron and Feme for Deb: for 4r- 

their Lives, the Rent was arrear, the Huf-** 

band dies, another Rent is arrear, the Feme 

dies inteſtate, and her Adminiſtrator broughe 

Debt for the Arrears due in the Life of the 

Husband and after. Per Curiam, It will lie be- 

cauſe the Arrears ſurvived to the Wife, as well 

as the Rent it ſelf. Co. El. 791. Temple's Caſe. - 
If the Husband hath a Term in the Right 5% grants e 


Rent out of 


of his Wife, and the Husband grants a Rent che Wife" 


out of it, and dies, the Wife ſhall hold ic dif. 1% 
charged, for ſhe comes in paramount the 
Charge. 7 H. 6. I. b. 9 H. 6. 5, She ſhall not 
tiave tlie Rent, becauſe ſhe come; in para- 

P mount 


/ 
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mount the Reſervation ; but the Executor of 
the Husband ſhall have it. Contra Perkins, 
Sect. 834. 1 Inſt. 46. b. | 
A Man poſſeſs'd of a Term for 20 Years in 
the Right of his Wife made a Leaſe for Years, 
rendring Rent to him, his Executors and Af: 
ſigns, and died, the Rent is gone; but by 
Meuntague, the Wife in Chancery may be re- 
lieved for the Rent. Godb. 279. 
Remedy for A Feme ſole is ſeiſed of a Rent in Fee, &c. 
Arrears. which is behind and unpaid ;. ſhe taketh Huſ- 
| band, the Rent is behind again, the Wife dies, 
the Husband by the Common Law ſhould not 
have the Arrears grown due before the Mar. 
riage; but the Statute of 32 H. 8, c. 37. gives 
the Husband the Arrears due before the Mar- 
riage, and a double Remedy for the ſame by 
. Action or Diſtreſs. 1 Int. 162. 
| Tenant in Dower makes a Leaſe for Years, 
* rendring Rent, and takes Husband; the Rent 
was in Arrear, the Husband dies, his Execu- 
| tors ſhall have the Rent. | 1 
Paymen! of When a Feme Covert receives from the 
g co re , Leſſees the Rents, the Leſſees not having No- 
fe net good. tice of the Coverture, there being no Coun- 
termand of Payment to the Wife. Per Curiam. 
This Payment of Rent to the Wife is no Pay- 
ment, but the Husband may well demand it 
aud recover it again: The Payment to the 
Wife is not material, for by ſuch Pretences 
Femes Coverts ſhould receive their Husbands 
| Rents without their Authorities, which is not al- 
lowable (but this ſeems to be durus ſermo; and 
it is an hard Caſe that the Tenants ſhould refuſe 
to pay the Leſſor, and fo forfeit their Bonds 
of Covenants, and it is a kind of Impoſſibility 
for them to divine whether ſhe be married.) 
Cro. Fac. 621. Sir Paul Tracy verſus Fetn =p 
Where 
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Where the Husband ſhall be tharged with the 


Arrears. 


The Husband or his Executors, (10 H. 6. 7. 
4 Co. 49. and Underwood's Caſe. B. R. 1641) 
ſhall be chargeable in Debt for the Arrearages 
in the time of the Coverture on Leaſe made to 
a Woman, dam ſola fuit. 1 Keb. 22. 


Of Avery for Rent. Vide Awvowry, 


Land is demiſed to a Widow, ſhe marries, the , here the 
Rent incurs during the Covertute, the Wiſe dies, — 1 
the Husband ſhall be charged in Debt for the Debr for —_ 
Rent. Raymond 6. Pain and Minſhall. 

If a Feme, having a Rent for Life, takes Huſ. A rear, 
band and dies, the Husband ſhall have the 
Arrearages incurred during the Coverture 


. but he ſhall not have the Arrears during the 


Coverture by the Common Law, yet this ſeems 


to be aided now by the Statute of 32 H. 8. 


A Man poſſeſsd of a Term for 20 Years 
in the Right of his Wife, makes a Leaſe for 
10 Years, rendring Rent to him, his Executors 
and Afligns, and died: The Wife ſhall not where che 
have it, for ſhe comes in by Title paramount; Wife ſbal! not 
and it is but an Extract of ten out of twenty, e the Rent. 
the Remainder continuing as before, and the 
Executors ſhall have it, for the Rent ſhall be 
incident to him who hath the Reverſion under 
the Leſſor, who is the Executor. Popb. 145. 
Blaxton and Heath. | 


P 2 Emblements. 
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Emblements: 


Where the Wife ſhall have the Emblements, and 
where the Husband, 


If Tenant in Dower ſow her Land, and 
die before the Corn is ripe, the Corn in Con- 
ſcience belongeth to her Executors, and not to 
him in Reverſion; but otherwiſe it is in Conſci- 
ence of Graſs or Fruits, and the Diverſity in 
Law maketh the Diverſity in Conſcience. 

The Tenant in Dower may deviſe the Corn 
ſowed upon the Land, ſhe is endowed of : If 
the Husband fow the Land, the Property of 
the Corn is in the Executor, but ſubject to this 
Condition; If the Heir aſſign to her the Land 


ſowed for her Dower, ſhe ſhall have the Corn, 


for ſhe ſhall be in de optima poſſeſſione viri, above 
the Title of the Executor. 2 Inſt. 8 1. 


Baron ſow: the If a Teaſe be made to Baron and Feme during 


Land. and thu 


thire is A Di- 
woree, 


the Coverture, and the Baron ſows the Land, 
and after they are divorced cauſa pracontrattus, 
the Baron (ball have the Corn, becauſe the 


judgment is an Act of Law. 4 Co. 116. O. 


' Where the 


Wife ſball not 
have them. 


land's Caſe; and fo it is if the Divorce be at 
the Suit of the Husband, though Popbam feem. 
ed to doubt of it. 


If an Husband ſeiſed in Fee or for Life in 


the Right of his Wi'e, ſows the Land and dies, 
or his Wife dies before Severance, yet he or his 
Executors ſhall have the Corn. 1 Inf. 55. b. 
If Baron and Feme, Jointenants for Life, and 
the Husband ſows the Land, and dies before 
Severance, his Executors ſhall have the Emble- 
ments, and not the Wife; for there is no Di- 
verſity in this Caſe, and where the Husband is 


4 ſeiſed 


| 
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ſeiſed in the Right of the Wife. Mich. 5 Fac. 
Skehe and Arnoll B. C. but 1 Inft. 55, b. is contra: 
For there it is ſaid ſhe ſhall have the Corn, and 
ſo it's ſaid in Cro. El. p. 61. by Wray, that ic 
was ſo adjudged: Quere Dyer 3, 6. 1 Roll's Abr. 
727. Noy 149. Per Cro. Car. 515. ſhe ſhall not 
have it, 

But by Coke in Goodman and Gore's Caſe. Godb. 


189. S.. 270. Baron and Feme are Jointenants, 


the Baron ſows the Land, the Wile ſurviving, 
ſhall have the Emblements. 


If a Feme ſeiſed in Fee, or for Life, of Land, here ſbe ſhall 
ſows. this, and after takes Husband, who dies have them. 


before Severance, it ſeems the Wife ſhall have 
them, and not the Executor or Adminiſtrator 
of the Husband, becauſe the Husband did not 


ſow them. 
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If Baron ſeiſed of Copyhold Land in Fee cybola. 


ſows it, and after ſurrenders it to the Uſe of a 
Feme, who is accordingly admitted, and after 
the Baron dies before Severance, the Feme ſhall 
have the Emblements, and not the Executor or 
Adminiſtrator of the Baron; becaufe the Huſ- 
band paſs'd the Emblements with the Land, ta 
the Feme as an Executor to the Land, and by 


it the Privilege which the Law gives to him 


that ſows, is taken away by the Surrender, and 
ſo is all one as if the Feme had ſowed it, or 
purchaſed the Land ſowed of a Stranger. 

If the Baron ſows the Land, and dies before 


Severance, and bis Wife is endowed of this 


Land ſo ſowed of a third Part, ſhe ſhall have 
the Emblements, and not the Heir or Executor; 
for ſhe is to have the Lind raerit culta wel inculta 
cum frugibus & redditibus, Bratt. 2. 96. 

In Action of Trover the Queſtion was, Feme, 
tenant for Life, takes the Plaintiff to Husband, 


the Remainder to another for Life, and Hops #p- 


P 3 | were 


Fa 


, 
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were growing out of the ancient Roots, being 
within the Land in Queſtion, the Feme dies 
a little before the gathering of the Hops ; 
whether theſe Hops appertain to the Husband, 
or to him in Remainder ? The Court held, 
they are like Emblements, which ſhall go to 

; the Husband or Executor of the Tenant for 
Life, and not to him in Remainder; for they 
are ſuch Things as grow by Manurance and In- 
duſtry of the Owner, and not to be compared 
to Apples and Nuts, which grow of themſelves. 

Cro. Car. 515. Latham and Atwood. 8 
A Feme Copyholder, durante viduitate, ſows 
the Land, and before Severance takes Husband 
the Lord ſhall have it. Cro. El. 466. alias 471, 


For what thiugs created during the Coverture, the 
Wife (hall be charged after the Death of the 
Husband, by ber Agreement or Diſagreement. 


Rent, If Baron and Feme accept a Fine, rendring 
Rent, if ſhe agree to the Eſtate after the Death 
of the Husband, ſhe ſhall be charged with the 
Rent. 50 Ed. 3.9.6, . 35 . 

If a Leaſe for Years be made to Baton and 
Feme, rendring Rent, if after the Death of 
the Husband the Wife agree to the Leaſe, Debt 
lies againſt her for all the Arrears incurred in 

the Life of the Husband. 2 H. 4. 19. b. but 
after the Death of the Husband ſhe may dil- 
agree to the Leaſe. 2 | 

By Acceprance If Baron and Feme join in a Feoffment of 

of Rent a Freff-the Wile's Land, rendring Rent, the. Baron 

ment affirn- dies, the Feme takes a new Husband before any 
ed. Rent, the ſecond Husband accepts the Rent, 
the Fecffment is affirmed for ever. ag 

If Baron and Feme leaſe by Deed, and af- 

ter the Husband dies, and ſhe takes a ſecond 
* 3 1 Husband, 


Nm we > 
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Husband, who accept the Rent, this ſhall affiim 
the Leaſe againſt the Wiſe perpetually. Dyer 159. 
If Baron and Feme join in a Leaſe for Life 
of the Land of the Wile for Years, rendring 
Rent, the Wife may make this good by A- 
greement after the Death of the Baron. 10 H. 
6. 24. b. and ſhall have the Rent. 3 Leon. 271. 
Butler and Baker's Caſe. 
If Obligation be made to Baron and Feme, 041;, aries. 
the Wife may refuſe it after the Death of the 
Husband. 4. H. 6. 6. and by ſuch Waver, this 
is made an Obligation to the Baron ſole. | 
So it is in Exchanges and Partition, where 
Poſſeſſion of one is waved and. refuſed. 


nn. 


CHAP. XX 
Copyhold. 


bat Act, of the Husband ſhall deſtroy, or forfeit 
the Cuſtom of the Wife's Copyhold Eftate, and 
what not, Where ſhe ſholl bave ber Viduity, 
though the Freehold be ſevered from the Manor, 
and where not. Of Grant, and Surrender #0 
and by Baron and Feme, and the Conſtruction 
t horeupon, Cuſtoms of Manors as to Wives or 
Widows, which are good, or not. 


What At of the Huiband ſhall deſtroy the Cuſtom of 
the Mifes Eſtate, or forfeit it, or not. 


HE Husband ſeiſed of a Manor in the 
Right of his Wife, lets a Copy hold Par- 

cel thereof, for Years, by Indenture, and died; 
this ſhall not deſtroy the Cuſtom as to the Wite, 
but that after the Death of her Husband, ſhe 
P 4 may 
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Sy may demiſe it by Copy as before. Cro. El. 
459, or 475. Conisby and Raskey. | 

Ihe Cuſtom of a Manor is, If any Copy- 
holder dies ſeiſed, having a Wife at the time of 
bis Death, that his Wite ſhall have it during 
her Viduity, the Lord and the Copyholder 
nfeoff JF. S. thereof, and the Copyholder dies, 
bis Wife ſhall have it ducing her Viduity; for 


Cuſtom conti. 
mei quoad 


the Wife, tho the Cuſtom is continued quoad her, although 


the Frec held the Freehold be ſevered from the Manor; for 
be ſevered the Lord's Acts ſhall not prejudice the Copyhold- 
er's Eſtate, and it is a Privilege by the Cuſtom 
fixed to the Eſtate, that the Wife ſhall have it 
after his Death. Cro. Fac. 573. Maldoe and 
Bartlet, Vid. 2. Roll. Rep. 178. Meſme Cale. 
But the Cuſtom of a Manor was found to 
be, that if a Copyholder in Fee died ſeiſed, 
his Wife ſhould hold it during her Life as Free- 
Bench, the Lord enfeoffs the Copyholder, who 
died ſeiſed; ſhe ſhall not have che Land; but 
if the Lord had enſeoffed a Stranger of the 
Land, yet the Land remained Copyhold, and 
the Cuſtom is not eaken away. Cro. Fac. 126. 
Liſbmere and Avery, 

Feme that bath If a Copyholder makes a Leaſe for Years of 
the Widow's Lands. whereof a Feme by Cuſtom is to have 
— op her Widow's Eſtate, ſhe ſhall not avoid the 
Leaſe made by Leaſe, unleſs there be a ſpecial Cuſtom to a- 
ber Husband. void it; for he comes under the Cuſtom, 
and by the Lord's Licence, as well as the 
Wife. Cro. Fac. 36. Farley's Caſe. Moore Ne. 

147. Meſme Caſe. Si 
Baron ſeiſed in the Riglit of his Wife of a 
Copyhold Land, ſurrendets it. Per Wamſley. 


wr. 


Diſctinuarce, It is a Diſcontinuance notwithſtanding, 4 Co. 


23. Co. Fac. 105, Collins and Conch, 


What 
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What Act s of the Husband ſhall forfeit the Wife's 


Ef ate or not. 


Feme Copyholder takes Husband, who lets 
the Lands for more Years than the Cuſtom 
doth warrant ; It is made a 2»zre in Head and 
Challoner's Caſe. Cro. El, 149. whether this 
ſhall bind the Wife as a Condition in Law? But 
it is reſolved in Saverne and Smith's Caſe: 
Palm. 387. and 2 Roll. 344, 372. Meſme Caſe, 
if Feme Copyholder of Inheritance takes Huſ. aue: 
band, the Husband makes a Leaſe for more 2 * Looſe 
Years than the Cuſtom will bear, the Lord en-. . . | 
ters for the Forfeiture, the Husband dies, the gn rene, | 
Wife dies, the Heir of the Wife enters, and his it's fei 
Entry adjudged lawful, fo that it is no Forfei- “. 
cure, | : 
Denial of Rent by the Husband ſhall be a Peri R. 
Forſeiture againſt the Wife, and fo Denial to | 
do Suit of Court are preſent Forſeitures. If a 
Feme Copyholder cakes Husband who commits 
Waſte, this ſhall bind the Wife ; and the Dif- Vat. 
ference betwixt this Act, and the Husband's 
making a Leaſe is: In Waſte the Forfeiture goes 
to the Inheritance of the Waſte, which continues 
for ever; but in Saverne and Smith's Caſe the 
Forfeiture determines with the Leaſe. Vide Roll. 
* Ne | | 

But if a Stranger without the Aſſent of the 
H''sband commits Waſte, this is no Forfeiture. 
4 Co. 27. Clifto and Malineux. Dodderidge in 
Saverne and Smith's Caſe, took a Difference, Diver 
where the Copyhold came to the Woman af- 
ter Coverture, his Forfeiture ſhall not bind 
her; for then it cannot be ſaid it was her 
Folly to take an Husband that would forfeit 

AS 


3 O Copyhold, Chap. XX, 
as it might if ſhe had the Copyhold beſore 
Marriage. Palm 387. | 

Vide Hobart 18x, Howard and Bartlet, Where 
the Severance of the Cuſtomary Tenants from 
the Manor, ſhall not prejudice the Widow in 
her cuſtomary Eſtate. It is not in the Power 

of the Lords to deſtroy Widows Eſtates. By 
the Severance Incidents to the Tenancy are 
not deſtroyed, but Incidents to the Seigniory 
are. 

The Cuſtom is that a Woman ſhall hold 
durante Viduitate; ſhe ſhall make a Leaſe be- 
fore Admittance ; for in that Caſe there is no 
Fine due to the Lord, and the Law veits the 
Eſtate in her. Ney 22. Remington and Cole. Hb. 


| | | | 
|  Surrenders, Grants, and the Conſtruct ion. 1 

The Wife is" The Husband takes Copyhold Lands of the 4 

18 Lord cui donor. conceſſit ſeiſinam, Habendum to < 

dum. be Baron and Feme ; this is a good Grant to the t 

Grant i: good, Wife, though ſhe be named after the Habendum, C 

and the Wiſe by theſe Words takes a preſent t 

| Eſtate with the Baron, which ſhe canflot do t 
| by common Law Conveyance. 1 Saunders 151. 3 
; Where Wife p A Copyholder in Fee (where the Cuſtom | 
þ * „ was fot a Widow's Eſtate) made a Leaſe by 5 
wo Party — Licence, reſerving Rent to him and his Wiſe Þ 

the Lesſe. duting their Lives, (and did not ſay, and eit ber 7 


f tbem.) Per Curiam, The Wife may have this 


ent, though no Party to the Leaſe, and it 1 
ſhall continue for the Life of either of them © 
Hill's Caſe, cited 1 Vent. 163. : p. 


7he Wife to The Husband ſeiſed in Right of his Wile, C 
join with the cannot grant Copies in his own Name, bu * 


Hurbend in ought to join the Wife with him. Cro. Fac. 99. 
. Grans of c. in Shipland and Royden's Caſe. | ſte 
15 Husband Þ 


\ 


| 
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Husbond ſeiſed in Right of his Wife of Co- 
pyhold Land, ſurrenders it. Walmſly held this 
a Diſcontinuance, notwithſtanding 4 Rep. 23. 
Ideo Quære; for I conceive it makes no Diſcon- 
tinuance; and Co, 4 Rep. 23. is good Law. 
Vid. Lex Cuſt. 178. 


Cuſtoms of Manor, as to Wives, Widows ; what are 
good and what not. | 


That the Wife of a Copyholder for Life 
ſhall hold it durante widuitate, was agreed to be 
a good Cuſtom ; and fo the Cuſtom of Taunton- 
Dean, That if a Copyholder in Fee marries a 
Wife, if the Wife ſurvives, ſhe ſhall have the 


* | 
There can be no Dower nor Tenancy by 


the Courteſie of a Copyhold, without ſpecial 


Cuſtom, 1 Anderſ. 292. It was admitted by 
the Court to be a good Cuſtom, That an Exe- 
cutor or Adminiſtrator ſhall have a Year in 
the Land of the Copyholder againſt the Wife 
that claims her Free. Bench. Ny 29. Remington 
een Wannen 1 | 

The Cuſtom of a Manor was, That a Wo- 
man cooperta viro poterit deviſare her Copy hold 
Land to her Husband, or any other by the Al- 


Tent of het Husband. Per Curiam, The Cu- 


ſtom is not unreaſonable ; but becauſe it was 
poterit . deviſare, which is a Word of Juſtificati- 


on, and it ſhould have been 4% ſunt deviſare, by 


Way of Excuſe, it was ad;udged againſt the 
Plaintiff, Moor Ne. 268. 3 Leon, 81. Skipwith's 

4” pre | | 
If a Man marry a Widow, it is a good Cu- 
ſtom that ſhe ſhall not have Dower. _ Kitchen 
149 


Fee, & ſic e converſo agreed to be good. Ny 
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149. Dale. 30. b. but luch a Cuſtom of the 
Wife of Tenant in Fee, is not good. 


But Cuſtom for the Wiſe to have the Moiety 


a3 Survivor, is good; and if any Leaſe be made, 
the ſhall have a Moiety of the Rent. 1 Keb. 


357. 

The Wife that is endowable of the Moiety 
of Gayelkind Land, may not wave it, and 
have the third Part. Afoor 269. 


— 
* 


CHAP. XXL. 
Vide Will. 


the Wife's ſeparate Diſpoſetion, Where the Mo- 
| TH 5 ug e 4. of Power to diſpoſe 
of, to whom it ſhall be paid, Separate Mainte- 
nance on 4 Proviſo, and the Pleadings. Wher: 
Detainer of the Husband is a Breach of the Con. 
dition, Covenants in Deed of Separation be- 
tween Baron and Feme, and for allowing yearly 
Maintenance, and Pleadings thereupon. 


Condition to Ondition of a Bond was to pay ol. to 
1 8. 0 3 the Plaintiff. Memorandum, It is agreed 


1 177 4:6 before ſealing, & c. that the Wife may diſpoſe 
ife 15 to diſ- 7 
7 of the bs of the 50/. to whom ſhe will in her Life-time 
yet it muſt be to be paid by the Plaintiff accordingly, he be- 
paidtoJ.S. ing only Truſtee of the Wife in the ſaid Obli- 
| gation, Defendant pleads, That the Wife of 
the Defendant with his Conſent made her 

Will, and by it bequeathed 30 J. of the ſaid 

50 l. to divers Perſons, and the reſt to her Hul. 

band the Defendant, and made him Executor, 

and after dies, and ſo ſhe diſpoſed of the ſaid 

50. J. in her Life: In Debt on this Bond, and 

on Demurrer on this Plea, Judgment was * 

e | or 


Cha p. XXI. and ſeparate Maintenance. 
X for the Plaintiff; for the 504. ought to be paid 


to the Plaintiff, notwithſtanding the Diſpoſal. 
Sir Tho, Fones, p. 216. Blunt and Collin: 

7 Covenant to pay to the Deſendant's Wiſe, 

5 or ſuch as ſhe appoints, 50 J. per Annum as a ſes 

. parate Maintenance, provided ſhe live at ſuch 


a Place as N. and V. appoint. Defendant 
pleads, ſhe did not live at ſuch a place as N. 
and W. appointed. The Plaintiff replies, ſhe 
was ready to live at ſuch Place, but that N. and 
W. appointed no Place. To which the Deten- 
dant demurred as being a Condition precedent ; 
but the Plaintiff inſiſted it was a Condition ſub- 
ſequent, and fo became impoflible, one being 
ſince dead, and no Place appointed. Per Curiam; Condition ſub. 
The Defendant ſhould ſay ſhe lived at ſuch a ſequent, and 
Place, and that no other was appointed; for * Necadent. 
le this is a Condition ſubſequent, the Covenant 
being in Purſuance of a former abſolute Agree- 
ment to pay ſo much; and it's like the Aſſent of 
the Husband, 1 is W lg con. 
d trary appears. 3 Kcb, 363, Leeds and Beere. = 
: Bond 3 That whereas the De- — m h 
J ſendant ſhould marry ſuch a Widow who was 26, Gg, ＋ 
poſſeſs'd of divers Goods of her firſt Husband, the feſt kiaſ- 
to and the Goods of his Children, that her Husband bend; Detain- 


des 


ed ſhould not meddle with them; but that ſhe and her * them 1s # | | 
ofe Children might enjoy them without Diſturbance 9. | || 
me or Interruption of the Defendant. The Defen- | 


| 

ho dant pleads Performance, The Plaintiff af- | 
bli- ſigns for Breach, that the firſt Husband was | 
nf poſſeſs d of ſuch Shop and Goods, and that the 
Wife had them before Marriage; and that ſuch | 
a Day after the Marriage, the Defendant her | 
new Husband took the faid Goods into his | 
Hands, and them detains. Verdict pro Quer. 
And moved in Arreſt of Judgment, that here 
is 
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is no ſufficient Breach alledged, becauſe he 
doth not ſhew that the Husband made any 
Act or Diſturbance ; for by the Intermarriage 


the Goods are in the Husband, and it is not 


The Wife 
ſaves Money 
by ber Fruga- 


lity. 


ſhewed that he diſturbed the Wife to enjoy 
them. But per Curiam, The Breach is well af: 
ſigned; for it is ſaid he detained them from 
the Wife, eſpecially being after a Verdict. Cro, 
Car. 204. Crowle and Dawſon. 

The Wife of an Improvident Husband had, 
unknown to him, by her Frugality, raiſed 
ſome Monies for the good of their Children, 
which ſhe had diſpoſed of for that Purpoſe, 
being no otherwiſe provided for: this Diſpoſi- 
tion of the Wife the Lord Chancellor eſtabliſh. 


ed by Decree; but afterwards upon Review 


and Aſſiſtance by the Judges, this Decree was 


reverſed, as being dangerous to give a Feme 


/ 
Wife purloin - 
ing Husband : 
Goods or Mo- 
ney. 


Power to diſpoſe of her Husband's Eſtate: This 
was Scot and Brograve's Caſe, Anno 1639. but in 
George's and Cbancey's Caſe a Diſpoſition by a 
Feme Covert of Money raiſed out of ſeparate 
Maintenance, is good againſt the Husband. Vi- 


de ſupra. 


A Feine Covert purloined her Husband's 
Goods or Money, and put the Money into o- 
ther Mens Hands, who buy Lands to her Uſe 
therewith; if the Heir or Execu or of the Huſ- 
band do ſue in Equity for Relief, and to have 
the Land or Money reſtored, yet denied Re- 
lief; for Egerton Chancellor ſaid, he would not 
relieve Heir or Executor, (no not the Husband 
himſelf if he were alive ;) for he ſate not there to 
relieve Fools or Buzzards who would not keep 
their Monies from their Wives. The other 
Chancellors have been of another Opinion, and 
wich great Reaſon. 


An 


| lived apart, and it was agreed the Wife ſhould 
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An ol. was lent by the Lord Holles's La- 
dy, and in the Note which was firſt given for 
it, it was written that the Money ſhould be 
diſpoſed as the Lady Holles ſhould direct. An 


Action at Law for this Money being brought, 


it was barred by the Statute of Limitations ; A 
Bill was exhibited for Relief, and the Statute of 
Limitations inſiſted upon; but in regard the 
Money was look'd upon as a Depoſitum, and a 
Truſt thereupon for the Lady, a Decree was 
obtained for the Money. 2 Ventr. 345. Lord 
Holle's Caſe. | 

Bond was given before Marriage, that the 
Wife ſhould diſpoſe of 500 J. which ſhe did, 
and decreed good notwithſtanding the Bond was 
cancelled by the Conſent of the Wife : But up- 
on the releaſing the faid Bond, the Husband 
gave a Note in Writing, that ſhe ſhould dif. 
poſe of it, ſo as firſt he might be made acquaint- 
ed with it; and ſo the Husband would have 
avoided the Note, pretending he was not ac- 
quainted with it; ſuppoſing thoſe Words to be 
a Condition ; but the firſt Decree was confirm- 


ed. 1 Rep. in Chancery 118. Palmer's Caſe. 


Separate Maintenance. 


A Feme Covert may ſue without her Haſ. 
band for her ſeparate Maintenance, and the 
Demurrer was over-ruled,. Caſes, 35 Reynes 
and Lewes. 


Baron and Feme by Agreement ſeparated and — uy 
out of her Se- 


have 150 J. per annum ſeparate Maintenance ; parate Mainte= 
and out of which ſhe had ſaved ſome Monies, 2axce diſpoſed 
and put it out to Intereſt, and took Bonds in Y ber. 

a Friend's Name, and diſpoſed the Money by 

Will; 
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Win; and this was in Chancery eſtabliſhed a 


good Diſpoſition. Lady Prudgeon's Cale, Caſes 


118. 
In Covenant: The Defendant covenanted 


with the Plaintiff, That S. (Wite of the Defen:- 


dant) ſhould be permitted to live ſeparate from 
the Defendant until the Delendant and the ſaid 
S. by Writing under their ſeveral Hands, atteſt. 
ed by two Viineſſes, ſhould give Notice to 
each other that they would cohabit : And further, 
that he the Defendant, during the Coverture, 
and until fuch Notice be given of their Deſires 
to cohabit as aforeſaid, would pay to the Plain- 
tiff for the Maintenance of the ſaid S. 300 J. per 
Anmum at four quarterly Payments; and ſets 
forth, that the ſaid S. from the Date of the In- 
denture of the Covenants, to the time of the 
ſaid Suit, did live ſeparate from the Defendant 
and no Notice of Cohabitation as aforefaid ha 
been given duting that time of either fide, and 
for 75 J. for one Quarter's Payment, being alive. 
Defendant pleads in Bar, That after the In- 
denture atoreſaid, and before the Action, ano. 
ther Indenture was made between the Deſer- 
dant and S. his Wiie of one Part, and the 
Plaintiff of the other, reciting the firſt Inden- 
ture; and further reciting, That the Deſen- 
dant and S. did intend to cohabit, and did fo 
at that time, and exprefling that it was the 
true Intent and Meaning of all the ſaid Parties 
to the ſaid Indenture produced, ut ſupra, that 
ſo long as the Defendant and S. ſhould agree 
to cohabit, the ſaid annual Payment ſhould 
ceaſe: And the Plaintiff did by the laſt Inden- 
ture covenant, that ſo long as they cohabited, 
that the Defendant ſhould be ſaved harmlels 
frotn the 300 l. vir Amum Payment. The Plain- 
tiff replies, They cid not cohabit modo & forma 


prot; 
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prout.. The Defendant demurs. Judgment pro 
quer* ; for unleſs the Cohabitation had been ac- 
cording to the firf? Indenture, as by Writing 
mutually ſubſcribed, and atteſted by two Wit- 
neſſes, Cc. it was no Bar; for the laſt Deed 
had not taken away the Effect of the former, 
and a later Covenant cannot be pleaded in 
Bar of a former : But the Defendant muſt bring 
this Action on the laſt Indenture if he will help 
himſelf. 2 Ventr. 217. Gawden and Draper. 


CHAP. XXII. 


What amounts to a Diſpoſition of the Wife's Term 
by the Husband, to weſt the Intereſt in bim, his 
Executors and Adminiſtrators, What Condition 
in Mortgages ſhall ſurvive to the Husband or 


not. if the Mortgage of the Wife's Term doth 


amount to a Diſpoſition in Law. Diverſity be- 
tween a Feoſfment, and Bargain and Sale, as to 
the Extinguiſhment of the Term of the Wife. 
the Forſeiture 4 the Wife's Term by the Outlaw 
Ty or Attainaer of the Husband, or on Extent, 
If Recovery by the Hutband in Ejettment alters 
the Term, If Payment of Debts of the firſt In. 
teſtate, veſts a Term in bim. What Truſts for 
the Wife the Husband may diſpoſe of, or not. 
What ſhall amount to a Forfeiture of the Wife's 


Term. 


What amounts to a Diſpoſition of the Wife's Term 
by the Hasband, to weſt the Intereſt in him, bis 
Executors or Adminiſt rators, 


p HE Baron by the Intermarriage hath full / . Power 


Power over the Wife's Term to alien it ; 


and if the Wife dies, the Term ſurvives to Wife 
| Q the 


hath 


228 


the Husband 
if the 
5s Term, 
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the Husband ; and if the Husband dies, it ſur. 
vives to the Wife unleſs he diſpoſe it: But the 
Husband can make no Diſpoſition of it by his 


laſt Will. Plow. 416. Bransby and Grantham ; and 


ſo is 2 H. 4. J. b 1 Roll. Abr. 344. Pop. 5. where 
a Man poſſeſſed of a Term for Years in the 
Right of his Wife, made a Leaſe for Years of 
the ſame Land, to begin after his Death, and 
afterwards he died, and the Wife ſurvived 
him; the Queſtion was, If the Wiſe ſhall have 
this, or the Leſſee? And per Curiam, The 
Leſſee ſhall have ir ; for as the Husband, du. 
ring his Life might contract for the Land for 


the whole Term which the Wife had in it; fo 


might he do for any Fart of the Term at his 
Pleaſure; for if he may demiſe the Land for 
21 Years, to begin preſently, he may make it 
alſo to begin at any time to come after his 
Death, if the Term of the Wife be not expired; 
but for the Remainder of the Term, if the 
Wife maketh no Diſpoſition during his Lite, 
the Husband ſhall have it: But in this Caſe, if 
the Husband deviſe this Land to a Stranger, 
yet the Wife ſhall have it, and not the Deviſee, 
as it happened in athe Caſe of Matthew Smith, 
becauſe that by the Death of the Husband 
(before which the Deviſe cannot take effect) the 
Wife had it in her firſt Right not altered by 
the Death of the Husband. 

The Husband can make no Diſpoſition of it 
by his laſt Will. 

So it is where Baron and Feme are Jointe- 
nants during the Coverture for 60 Years; the 
Husband by Indenture lets all the Land for 70 
Years to commence immediately aſter his Death, 
the Husband died and the Wite ſurvived, the 
Queſtion was, If this were a good Leale to 
charge the Poſleflion of the Wife? And Pu 

$ Curiam 


N 
| 
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Curiam, 1. It is a good Leaſe, for here is a Term in Inte- 


good Term created in Intereſt, although not, eg 
in Poſſeſſion; and it is not like a Caſe where“ in P21. 


nothing paſſeth till his Death: 2. The Huſ- 
band having an Intereſt to diſpoſe in his Life- 
time, he might diſpoſe all the Term, and it 
ſhould bind the Wife ; ſo when he hath diſpo- 
ſed by an Act executed in his Life-time of the 
Intereſt of the Term, and hath created a Term 
in Intereſt, this is as good as if he had granted 
all the Term. Cro. Elix. 287, 1 Co. 155, 
Moor 329. Grant and Locrefs. 

L. poſſeſs d of a Term for 18 Years, and, 
of another Term in Reverſion of the ſame 
Land for 40 Years, died inteſtate: His Wife 
takes Adminiſtration, and enters and marries 
J. S. who let it to F. D. for 21 Years, ren- 
dring Rent, and makes his Executor and dies. 
Per Guriam, During the firſt Term for Years 
the Executor ſhall have it; for the Husband 
had given away all that Term; but for the Re- 
ſidue of the Term of 21 Years, which is deri- 
ved out of the Term of 40 Years, the Wiſe 
ſhall have it as annexed to the Reverſion or 
Term which the Wife had. Cro. EI. 278. Lx 
tus's Caſe. 


if a Man be poſſeſs d of a Term of 40 Years Diſpoftion of 
in the Right of his Wife, and makes a Leaſe par! of = p 
erm, no Diſ- 


Wife ſhall have the Reſidue of the Term, but the wag of the 


for 20 Years, reſerving Rent and dies, the 


Executors of the Husband ſhall have the Rent; 
for it was not incident to the Reverſion, tor that 
the Wife was not Party to the Leaſe : So note, 
A Diſpoſition of Part of the Term is no Diſpo- 
ſition of the whole. 1 Inf. 46. 6. 

But Blackſtone and Heath's Caſe is; A Man 
poſſeſsd of a Term for 20 Years in the Right 
of the Wite, makes a Leaſe for 10 Years, ren- 


Q 2 diing 
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dring Rent to him, his Executors and Aſſigns, 

and died: The firſt Queſtion was, If the Exe. 

cutors or the Wite ſhall have the Rent? By 
Houghton and Crook, the Rent is gone, againſt 
Mountague, who held the Wife ſhould have it; 

but it was agreed that the Executors of the 
Husband ſhall not have it: And it the Huſ- 


band after the Leaſe made had granted over 


the Reverſion, the Grantee ſhould not have it: 
But by Mountague in that Caſe, in Chancer 
the Wife may be relieved. for the Rent. Godb. 
279. Pl. 396. Pop. 145. 

Poſſibilities In Cafes of Poſſibilities the Law doth not 

not weſted in veſt them in the Husband: As if a Feme ſole 

the Hurband.. he poſſeſſed cf a Chattel Real, and be thereof 
diſpoſſeſſed, and then takes Husband, and the 
Wife dies, and the Baron ſurvives, this Right 
is not given to the Baron by the Intermarri- 
rge ; but thr Executors or Adminiſtrators of 
the Wife ſhall have it; ſo it is if the Wife have 
but 2a Poflibility, as if the Husband poſſeſs d of 
a Term in the Right of his Wife grants this 
to J. S. ii he ſhall ſo long live, and dies, the 
Wite ſhall have this Pofhbility of Reverſion, 
if J. S. dies within the Term, and not the 


Executors of the Husband. 1 If. 35 1. 1 Roll. 


Abr. 345. Soit a Leafe be made to Baron and 
Feme ior Term of their Lives, the Remainder 
to the Executors of the Survivor of them, the 
Husband grants away this Term and dies; this 
ſhall not bar the Wife, for that the Wife had 
but a Poſſidility, and no Intereſt. 1 Inf. 46. b. 

kme join in « Baron and Feme mortgage their Intereſt in 
Mortgage of the Wife's Term, and before the Day of Pay- 
the Wife's ment the Wife died, and the Husband paid the 
Term, the Money at the Day in Redemption of the 
Feme dies be, Mortgage, and entered and took another Wiſe, 


5 6 
3 and made her Executtix, who entered. K. took 
Husband, | | Admi- 


Baron and 


% # = — 


0 
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Adminiſtration to the Goods of the firſt Wiſe, 


and entred upon the Leſſee, upon whom the 
ſecond Wife entered, and made the Leaſe to 
the Plaintiff, and Judgment was given for the 
Plaintiff, becaufe that though the Leaſe was at 
firſt the Wife's, and that the Husband was 
poſſeſs d in her Right; fo as though he had pur- 
chaſed the Fee · ſimple, the Leaſe had not been 


extinct, yet by the Intermarriage he had full 


Power to alien it ; and if he furvive the Wite, 
he is to enjoy it againſt her Executors and 
Adminiſtrators : So here when he ſurvives, the 
Condition ſurvives to him and reſtores the 
Leaſe to him in ſtate as it ſhould have been if 
it had been aliened. Hob. 3 Dung and Radford. 
1 Roll. Abr. 344 the ſame Caſe. | 
It is ſaid in Roll. Abr. 344. If a Feme poſ- 
ſeſs d of a Term take Husband, and they grant 
the Term upon Condition, and re-enter for 
the Condition broken, the Wife ſhall have the 
Term again: And the Caſe of Radford and 
Dung is there cited to be adjudged contrary to 
Hobart; which was, if a Woman poſſeſt of a 
Term take Husband, and they grant the Term 
upon Condition, it their Executors or Admini- 
ſtratos pay 10 J. to re-enter, and afrer the Huſ- 
band pays the 10 l. this is not any Diſpoſition, 
but they ſhall be poſſeſſed in the Right of the 
Wife; jor although he pay che Monies to re- 
deem it, yet perhaps he received the Money 
when it was mortgaged, 1 | 
Ia Husband poffeſs'd of a Term in Right 
of his Wite grant this over upon Condition, that 
the Grantee ſhall pay. 10 J. to] his Execurors, 
the Husband dies, the Condition is broken; 
the Executors of the Husband enter, the Wile 
thall not have the Term, for this was a Dil- 
n t (25 poſition 
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poſition of the Term; all the Intereſt being o 
granted over. 1 Inſt. 46. 6. 1 
If Husband poſſeſt of a Term in Right of 4 
the Wife, grants this to FJ. S. if he ſhall ſo 
long live, and dies, the Wife ſhall have this, hi 
cauſa qua ſupra. +2 hi 
If a Husband grant the Land which he had 
in Leaſe in the Right of his Wife, except part, th 
the Wiſe ſhall have this Part ſo excepted, for it G 
is not diſpoſed of. Dyer 264. FI 
Leſſee for Years aſſigns his Term to the in 
Wife of the Leſſor and a Stranger, and after th 
the Leſſee bargains and ſells the Land for Mo- 
ney by Deed infolled. and dies; the Stranger 1 
dies, and the Wiſe claims to have the Reſidue of 
the Term not expired. Now in Bracebridge's _— 
_ Cafe, Ploud. where the Husband in ſuch Caſe P 
made a Feoffment, it was adjudged that by the ar. 
Extinguiſh- Livery he had extinguiſhed, and given over Su 
ment of the the Term of the Wife : But ſome make a Di- T 
Term of the verſity where the Husband makes a Feoffment, ed 
Wiſe. and where a Bargain and Sale, becauſe by it Fe 
nothing paſſeth but the Uſe; and after the Sta- the 
tute of 27 H. 8. the Poſſeſſion is convey'd in 18 
ſuch a Manner as the Uſe, and by the Grant 
of the Uſe the Leaſe in jure uxorit, paſſeth not. 77 
Moor 171. Tis a | 
Extent of the If a Term for Years in the Right of the Wife 
Wife's Term. be extended for the Debt of the Baron, this þ 
ſhall bind the Wife. 7 H. 6. 26. but the Wife ſhall Ye 
have the Reſidue after the Extent incurred. | fit 
If the Baron grant the Herb or Veſture of the for 
Land, which he held with his Wife for Years, in 
and dies, the Grantee ſhall have the Graſs or Po 
Veſture. 7 H. 6. 52. | | | of 
Recovery in If Baron and Feme be ejected out of the of | 
Ejectione Term in Right of the Wife, and the Baron re- to 
Firme 1% covers in Ejectment brought by him in his lon 


anon own 
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own Name only, this is an Alteration of the 
Ty. and veſts in the Husband only. 1 I, 

6. 9. | 
N Upon Execution againſt the Husband for Tr of le | 
his Debt, the Sheriff may ſell the Term during ale | 
his Life. On 

Term for Years in Right of the Wife, if «frac 
the Husband be outlawed or attainted, they are artainted. 
Gifts in Law. 1 If. 351. 

Though the Husband be poſſeſt of the Term 
in her Right, yet he hath Power to diſpoſe 
thereof by Grant or Demiſe ; and if he be out. 
lawed or attainted, they are Gifts in Law. 

1 Inſt. 251. | 

Two Femes Jointenants of a Leaſe for Years, Two Femes 
one of them takes Husband, and dies; yet the J##ntenants, 
Term ſhall ſurvive ; for though all Chattels W — 
are given to the Husband if he ſurvive, yet the — all 
Survivor between the Jointenants is the elder jurvive- 
Title, and after the Marriage the Wife continu- 
ed ſole poſſeſſed; for if the Husband die, the 
Feme ſhall have it, and not the Executors of 
the 2 aliter of perſonal Goods, 1 Inſt. 

185. 6. 


What Truſts of the Wife the Hu. 3 ſhall diſpoſe 
| or not. 


- — <p —_ 
—ͤä — — — — 


If Husband being poſſeſt of a Term for 
Yea's, grant this over in Truſt, for the Bene. 
fit of the Wife, he may afterwards diſpoſe and 
forfeit this Truſt, and bar the Wife. p. 8. Fac. What Truft of 
in Scac. Wyke's Caſe; for he had as great à ½ Miſe the 
Power of the Uſe which he had in the Right 8 „ 
of his Wife, as he had of a Term in the Right EIN 
of his Wife ; but if he make a Leaſe for Years 
to another for the Uſe of the Wife if ſhe fo 
long live for her Jointure, the Husband may 
| Q 4 not 
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The Husband 
cannot grant 
or charge the 
Term of the 
Wiſe in Treſt. 


Of the Husband's Diſpoſition, Chap. XXII. 
not diſpoſe the Truſt, Me/me Caſe, and fo for 
the Benefit of the Wiſe and Children. 

If a Leaſe be made by the Father to P. A. in 
Truſt for the Advancement of his Daughter, 
who married with him, the Husband may clear- 
ly diipoſe of this Term, and no Remedy at Com- 
mon Law for it. 1 Sul. 118. Platt and Sleep. 

If a Term for Years be granted in Truſt to 
the Uſe of the Wife, the Husband ought not 
to have this Truſt after the Death of the Wife. 

If a Term for Years be granted to the Uſe 


of a Feme Sol, and ſhe takes Husband, and 


dies, the Adminiſtrator ofthe Wife ſhall have the 
Uſe and not the Husband ; becauſe this Truſt 
of the Wife was a Thing in Privity, and in Na- 
ture of an Action, for which there is no Re- 
medy but by Wiit of Subpzna; for the Truſt 
runneth in Privity in this Caſe, and the Huſ- 
band ſhall not be Tenant by the Courte ſie of 
an Ute. | 

A Woman conveys a Leaſe in Truſt for her 
Ule, and after marries; in ſuch Caſe it lies not 
in the Power of the Husband to diſpoſe of it, 
and if the Wife die the Husband ſhall not have 
it, but the Executor of the Wife, March. Rep. 
45. Sir Foha St. Fohn's Cale, fo ruled at Com- 
mon Law; and in Whtham and Waterhouſe's 
Caſe, a Leaſe for Years was granted to the 
Defendant to the Uſe of the Grantor's Siſter, 
whom he afterwards ſhould marry ; who married 
her accordiogly, and then died: The Feme 
takes the Plaintiff ro Husband, and afterwards 
ſhe died ; and the Defendant. takes. Adminiſtra- 


tion of the Plaintift's Wife's Goods, and the 


Plaintiff ſued the Defendant in Chancery to 
have the Term; and it was decreed by the Ad- 


vice of the Judges of England, that neither the 


Term nor the Uſe thereof. appertained. to the 


3 Hul- 
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Husband, Cro. El. 466. And it was reſolved 

in Chancery, That the Husband cannot grant 

or charge the Term of the Wife in Truſt. Ca- 

ſes 225. as the Wife having aſſigned her Term 

in Truſt ſor herſelf before Marriage, and the 

Husband without joining with the Truſtees, does 

mortgage the Truſt; and the Husband being 

dead, the Mortgagee exhibits his Bill to have 

the Lands conveyed to him, or that they ſhould 

redeem, and the Court diſmiſt the Plaintiff's 

Bill; tor ſince Queen E/:zabeb's Time it bas 

been the conſtant Courſe of this Court to ſet 24 
aſide all Incumbrances and Acts of the Hul. . RY | 
band upon the Truſt in che Wite's Term, and;, be ns. 
and that he ſhall neither charge or grant it a- 

way, neither ſhall he ſorſeit ic by Outlawry, or 

Felony if it be jor Jointufe. 2 1 

A Truſt was for railing of Money for a Treff for rai- 
Feme ſole in Caſe ſhe did not marry contrary ing Money for 
to the liking of Sir Ed. I, and his Lady; als, ee 
if ſhe did, then to ſuch Perſons as the laith Sis Conſens.” 8 
Edward and his Lady, or the Survivor of chem, 
ſhould nominate; and for wang of ſuch No- 
mination, then to Sit Edward and his Lady; 
and Sit Edward and his Lady were Leſſees in 
Truſt. The Feme ſole married without their 
Conſent, Sir Edward die without any Ap- 
poimment, and ſo did his Lady. The Court 
was of Opinion, that it was not in the Power 
of Sir Edward and his Lady to. bave diſpoſad 
of this Leaſe, otherwiſe than: for the Benet: of 
the. Feme ſoſe, it ſhe had lived; and her Ad- 
miniſtratrix was well intitled to the Benefia ob 
this Leaſe. Caſes 58, Heming and Walgraxe. ' 

A Truſt was, That one A. ſhould purchaſe Aunuity pur- 
in his own Name an Annuity of 801, per Annum ſed in Truſt 
tor the Life of the Plaintiff's Wiſe, and pay the” — 
lame to her and her afligns, and the Bill in nd i he * 


Chancery Huhand. 
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; Diverſity be- 
— 2 . 
— fer 
Tears, 


Term veſts in 


Of the Hurband's Diſpoſition, Chap. XXI. 


Chancery was to force the Payment of this 
Annuity to the Plaintiff, who lived ſeparate 
from his Wife: It was decreed, That the Huſ. 
band being Aſſignee of the Wire, and that there 
being no Negative Words by the Will to exclude 
the Husband from the Annuity, he could not 
exclude him, and ſo decreed the Defendant to 
pay all the Arrears and the growing Annuity 
to the Plaintiff's Husband. Caſes 194. Dakins 
and Beresford, 

Note, A Diverſity between a Leaſe for Life 
and a Leaſe for Years made ey a Feme Covert, 


for if | let Land to a Feme ſole for Term of 


Years, who taketh Husband, and after I con- 
firm the Eſtate of the Husband and his Wife, 


to have and to hold the Land for Term of 


their two Lives: In this Caſe they have a Joint 
Eſtate in the Freehold of the Land, for that 
the Wife had no Freehold before; but her 
Eſtate of Freehold cannot be altered. by the 
Confirmation made to her Husband and her, 
as the Term for Years may, whereof her Huſ- 
band may make Diſpoſition at his Pleaſure ; 
and this Confirmation makes them Jointenants 
for Life, becauſe a Chattel of a Feme Covert 
may be drowned. 1 Inf. 300, a. 

Executor de ſon Tort dies inteſtate, his Mo- 


rhe Huchand ther adminiſters, and after takes Husband, (there 


1 F being amongſt the Chattels of the Wife as Exe. 
tt. 


cutor de ſon Tort, a Term for Years) the Huſ- 
band pays ſo much of the Debts of the firſt 
Inteſtate as the Term for Years is worth. Per 
Curiam, The Term for Years is veſted in the 
Husband. Sid. p. 76, Baker and Beresford. 


What 
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What ſhall amount to a Forfeiture of the Wife's 
/ 


Term, or not. 


Leaſe for Years is made to Baron and Feme, 
provided that if the ſame Land ſhall come into 
other Hands, than to Baron and Feme, and their 
Iſſue, that the Lord upon Tender of 100 l. may 
enter. By Dyer and Brook; His Entry is lawful, 
for it is the Act of the Wife: Veſton cont”, for By Marriage 
it is an Act in Law, and the Husband is poſſeſt 7 — | 
in jure Uxiris, aliter if the Wife had been dead. f 
The principal Caſe in Dyer was; The Leſſee 
covenants that if he, his Executors or Aſſigns 
alien the Term, then the Leſſor to enter. Leſ- 
ſee makes his Wife Executrix, and dies; the 
Wiſe takes Husband, the Husband aliens the 
Term, and it is debated there whether the 
Leſſor may enter. Baldwin; The Condition is 
not broken, becauſe the Husband's Eſtate is 
made by Law, and cannot be ſaid Aſſignee, 
and ſo like a Tenant by the Courteſie: But by 
Brown and Shelley, An Aſſignment in Law is as 
ſtrong as an Alignment in Fait; and by the 
Eſpouſals the Term veſts in the Husband, as if 
it had been a Gift by the Wiſe: And it was ad- 
judged it was a Forfeiture. Dyer 6. b. 7. 4. 


CHAP. 


a 
10 , . 
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Six Reſoluti- 
ons in Scott 


What Contra of the Wife Chap. XXIII. 


CHA P. XXIII. 


What As done, or Contracts made by the Wife, ſhall 
bind the Husband, or not. Six Reſolutions of the 
Court in Scott and Manby's Caſe, as to that 
Point, and other Caſes relating thereto, and 
the Manner of laying the Action, and declaring 

' therein. 


R' the Contracts of Femes Covert 
are void, in as much as their Powers 
are transferred to their Husbands by the Inter- 
marriage. Sid. 110, et in 11 H. 6. 30. it is 
the Opinion of Martin, that if a Woman buy 
Things ſuicable to the Degree of her Husband, 
he ſhall be bound by it; ſo 27 H. 8. 25. 67. 
Brook, If the Things come to the Uſe of the 
Husband, he ſhall be charged by the Contract 

the Wife. Sid. 114. 2 Cr. Car. 258, And yet 
Hutton, Rep. 106. Bill and Lully's Cale, The 
Baron ſhall not be charged by the Contract 
of the Wiſe. Sid. 123: Dyer 323. It is faid 
in 1 Rall's Abr. 351. If a Wife buy Things 
for her neceſſary Apparel without the Aſſent 
of the Husband, yet the Husband ſhall be 
bound to pay it, Sir Tho Gardner's Caſe. But 
theſe ſeeming Diverſities will be reconciled by 
">" HE Reſolutions in Scott and Manby's 
Cale, 


1. Husband ſhall not be bound by Aſſump. 


/# in Law upon the Contract of his Wite, al. 


and Manby's though for Neceſſaries. Sid. 109. 


Caſe. 


2. If the Wife buys any things, and the Huſ. 


band does any Act precedent or ſubſequent 
to ſhew his Aſſent, the Husband ſhall be 
charged for it, though not by _—_— in 

| | | aw, 


Chap XXIII. ſpall bind the Hurhand. 


Law, yet by reaſon of the Aſſumpſit in Fact, 
whether they are for herſelf, Children or Fa- 
mily. Sid, 120. 

2. Though our Law does not exclude the 
Wife from having a Community in uſing the 
Goods of the Baron, (and ſo it is not Felony 
in her to take them) Staundf. 276. yet ſhe may 
not diſpoſe them; as ſhe may not pawn them, 
and fo inforce him to a Redemption. Sid. 122. 
If the Wife play and loſe 40 J. of her Husband's 
Money, the Husband ſhall recover this again 
in Action of Trover againſt the Gameſter. 
= 6 Fac. Rot, 1717. Rice Rey verſus Tho. Ste. 

ens. 


Though the Wife may not bind her Huf. 


band by her Contract for Neceſlaries, yet 


ſhe is nog deſtitute of a Remedy; but Chance- 
ry, or rather the Ordinary, will do it, Sid. 
124. 

The buying of Goods in a Market overt of 
a Feme Covert, knowing her to be a Feme 
Covert (unleſs in ſuch Things in which ſhe 
uſually tradeth by and with the Conſent of her 
Husband) bindeth not; but regularly Sale by 


a Stranger in a Market overt, bindeth Infant or 
.Feme Covert that hath either in their own 


Right, or as Executrix or Adminiſtratrix. 2 
Inſt. 713. : 
If the Wife buys any thing, and it is found 


by ſpecial Verdict that this is ſpent in the 


Houſhold; yet the Husband without his actual 
Aſſent, ſhall not be charged; lo is 21 H. 7. 


40. 6. If my Wife buy Things to keep my 


Houſhold, as Bread, &c. and I do not know 
of this, and it is ſpent in my Houſe, I ſhall not 
be charged: for it. Sid. 126. but the Employ- 
ment to the Uſes of the Husband, is good Evi. 
dence for the Jury to find that the Husband 


Aſſumpſt, 
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Aſſampſit, although it be not binding Evi- 


dence : As is the Caſe of a Factor, or Ser. 


vant that buys Goods which comes to the uſe 


of the Maſter, the Maſter ſhall be charged. 


So if the Hu band be in a Voyage beyond 
Seas, and during his Abſence the Wile buys 
Victuals, or other Neceſlaries for her, this is 
good Evidence for a Jury to find that the Baron 
aſſumpſit, and fo the Judge ought to direct 
them; ſo if the Baron will mot cohabit with 
the Wife, and ſhe buys Neceſlaries, this is good 
Evidence, & c. but this Evidence is not binding 
nor concluſive ; but preſumptive only, as in the 
Chancellor of Oxon's Caſe. 1 Co. In Trover and 
Converſion, Requeſt and Denial is a good E. 
vidence for the Jury to have found for the 
Plaintiff; but being found ſpecially, the Court 
cannot give Judgment pro Quer no more in the 
principal Caſe. Alſo the Husband might have 
contradicted ſuch preſumptive Ev dence by other 
Proofs, as that he gave the Wife ready Money 


to buy. ; 


4. Admitting in ſuch Caſe, that the Husband 
ſhould be charged by Aſſumpſit in Law, yet if 
he prohibit particular Perſons ſpecially that they 
ſhould not cruſt his Wife, he ſhall not be char. 
ged after ſuch Prohibition; and Prohibition 
given to the Mercer that ſhe is a Feme Co- 
vert, and then let him truſt her at his Peril. 


As to a Man's Prohibition in general not to 


eruſt his Wife, as by poſting or putting her in 
the News. Books, that none ſhall truſt his Wife, 
this had been void in it ſelf, Sid. 1 19. becauſe 
if ſuch Prohibition ſhould be good, the Law 
gives her a fruitleſs Power in enabling her for 
to contract when there is no Perſon who may 
contract with her. Sid. 114. 


5 Admitting 
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5. Admiating that the Husband ſhall be char- 
ged upon Aſſumpſit in Law for Neceſſaries, the 
finding of the Jury that the Things bought by 
the Wife are neceſſary to the Degree of her 
Husband is not good ; for that the Law will 
that Women ſhall be maintained according to 


the Eſtate, and not to the Degree of the Huſ- 


band: But the Jury ought to have found, that 
they were Neceſlaries ſuitable to the Eſtate and 
Degree of the Husband, or that they were 
neceſſary generally. Sid. 128. | 

6. Where Women are allowed by their Huſ- 
bands to be Houſe-keepers, and have uſed to 
buy Things without ready Money for the 
Houſhold, the Husband ſhall be. charged for 
them; for in ſuch a Reſpect the Wiſe is as a 
Servant. Scort and Manby's Caſe. 

Baron ſhall not be charged in Trover and 
Converſion for Things which the Wife buys, 
though the buying be void: But if the Delive. 
ry of Goods be to a Feme Covert, not know. 
ing her to be a Feme Covert, or to an Infant, 
not knowing him to be an Infant, it is other- 
wiſe. Sid. 129. Med. Rep. 841. 

If a Woman will not cohabit wich her Hul- 


Delivery of 
Goods to # 
Feme Covert, 
wot knowing 
her to be ſo. 


How it is if a 


band, and buys Victuals and Chattels for her Leman will 


ſelf, and it is given in Evidence to a Jury that 
theſe are Neceſſaries for the Eſtate and Degree 
of her Husband ; yet this is no Evidence for a 
Jury to find that the Baron «fſumpfit ; and there 
is a Difference between thoſe Women that will 
cohabit with their Husbands, ard thoſe that 
will depart of their own Heads. 

Action was brought againſt the Defendant 
upon Indeb. Aſſumpſit pro diverſis mercimoniis 
vendu & deliberat, to the Wife to the Uſe of 
her Husband, it being for her wearing Apparel. 
Aſter Verdict for the Plaintiff it was * 4 

| Ie 


not cohabit 
with her Huſ. 
band. 
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Declaration. 


Pleading.. 


hat Contrast of the Wife Chap. XXIII. 
Arreſt of Judgment, that this Declaration being 
laid, that the Sale was to the Wife, though 
it was to the Uſe of the Husbatid, was not 
good, as if it had been fold to the Servant of 
the Plaintiff. Yet per Curiam, It being for her 
Apparel, and that ſuitable to her Degree, the 


| Husband was to pay for it; and fo it was re- 


folved in Scott and Manby's Cale. 1 Vent. 42. 
Dyer and Eaft. TION | | 

In Aſſumpſit the Plaintiff declared upon ſeve- 
ral Promiſes, three whereof' were for finding 
Lodging fo many Months for the Wife of the 
Plaintiff at his Requeſt, and the laſt Promiſe 
was Indebitat” for Goods fold to the Defendant 
himſelf The Defendant pleads, long before he 
lodged her, ſhe went away without his Cenſent, 
and lived in Adultery with fome Perſons un- 
known from that time to this preſent ; and the 
Plaintiff before he provided her Lodging, had 


Notice of het Departure, and that he provi- 


ded Lodzing, and fold to her the ſaid Goods 
ſuppoſed in the Declaration to be fold to the 
Detendant, without any Aſſent or. Notice of 


the Defendant, abſque boc quod afſumpſit ſuper ſe 


modo & forma prout, &c. Et hoc paratus, &C. 
The Plaimiff demurs. The great Cafe of Scott 
and Manby was chiefly refoived upon the Pro- 
hibition expreſs'd,, that the Baron had given 
Notice not to eruſt his Wife. Mod. Rep. 9. 
Dyer and Eaſt: And the manner of Pleading is 
iofufficient, for it amounts to the general Iſſue, 
and he ſhould have traverfed the Requeſt ; and 
for the Goods fold to the Defendant there is 
no Anſwer given: But ſaith that the Goods 
ſuppofed to be fold to the Defendant were de- 
livered and fold to the Wife, which is nothing 
to the Purpoſe. The Court gave no Opinion 
as to the ſpecial Matter, but ſeemed 1 

A | 


charge him with Actions for Neceſſaries, for 
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that upon non Aſſumpſit pleaded, the Matter ſer 
forth in the Plea would have been good Evi - 
pence for the Defendant. And per Curiam, 
The Plea amounts to the general Iſſue as to 
the Lodging found for the Wife; but then this 
was cured upon a general Demurrer ; and be. General De. 


cauſe nothing was pleaded as to the Wares al. er, 


ledged to be delivered to the Defendant him- 


ſelf, they gave Judgment pro Quer. Note, 
The Traverſe ab/que hoc, as to the Pleadings, 


amounts to no more than a Proteſtation. 2 Vert, 
155. Beaumont and Melden. 


Indebitat for Wares fold and delivered to 2 ber bon t 
Mary Eaſt, then and yet the Wife of the De- z, laid in th: 
fendant, to the Uſe of the Defendant. After caſt. 
Verdict this ſhall be intended by conſent of the 
Husband, unleſs upon Evidence it appears con- 
tra. In the Caſe of Scott and Manby it was 
adjudged, that the Husband was not charge- 


able againſt his Prohibition, nor upon an E- 


lopement; but the Court agreed there that 
the Husband was chargeable for Neceſſaries, 
wearing Apparel, and ſo it was ſaid in this Caſe : 
But in Trover the Converſion mult be ſpecially 
alledged to his Uſe, and not ipſcrum, and 
Judgment was pro Quer. 2 Keb. 544, Dyer and 
Eafr. 
H. being in Court on Recognizance, after 7he Wife at. 
his Acquittal at Newgate, for having of two {owed by the 
Wives, for want of Proof of the laſt Marriage, S te 


The firſt who proſecuted him prayed now to mo 72 


Neceſſariet. 


her ſelf and Children, which ſhe had by him; 
and by the Court ſhe was allowed, having 


proved her own Marriage clearly before. 2 
Keb, 585. Hunce and Us, 


R * 
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One d ſigning Sir Ferome Smith being ſued by his Wife in 
20 go beyoud the Eccleſiaſtical Court for Alimony, and de. 


— 2 "ſigning to go beyond Sea to avoid the Sentence; 
Alimony, the Court of Chancery upon Motion grant- 


4 ne exeat eda Ne exeat Regnum. And the Court being 


Regnum alſo informed of his hard Uſage of his Lady, 


my 4 TT 8 de bono geſtu was alſo granted. 
e here a Man leaves his Wife, tho" ſhe be 
Kusband to g ö 
pay ſuch Delta never ſo lewd, he is obliged to pay ſuch Debts 
ar the Wife as ſhe contracts for Neceſſaries in his Abſence: 
contracts in his And fo it is ſaid he ſhall where ſhe leaves 
Abſence. him, if he receive her and is reconciled to 
"5 her again. 7 Mod. 171. 4 
eee weg One married a Feme with a good perſonal 
his late Wife Eſtate; ſhe died and left a poor Grand- Child: 
Grandchild, It was reſolved that the Husband ought to 
maintain the Grand. Child; the City of Iorce/- 


ter and Gerard. 1 Sid. 114. 


With and for what Acts of the Wife the Husband 
ſhall be ehargeable, or not, 


Where the M. S. lived apart from her Husband, and 
Hasband ſball P. bringing 100. J. to pay F. S. (the Defendant) 
_—_ _—_— ſhe ſnatched 20 J. out of the 1001, and went 
eee << away with it. The Defendant would enforce 
of Money, the Plaimiff to pay the 201. pretending ſo 
much due to him by the Plaintiff. But the 
Court ſaw no Cauſe to charge the Plaintiff 

therewith, neither would they charge the Hul- 

band of Ad. S. for the 207. and ordered A 


S to anſwer the ſame, or elſe Proceſs of Con 


tempt. Plomer's Caſe. 1 Rep. Chancery 68. 


Tort continued Sir Edward Zouch, ſeiſed of Lands in Fee, 


by taking the ſettled them on Truſtees after his Death for 
Profits by 4 Payment of Debts, and dies; leaving his Son 


ſecmg and and Heir an Infant, and Dame Dorothy his Wi. 


third Husband, 
and to be an- dow: She enters upon the Lands, and takes 


etre hythim. the 


| 


Chap. XXIII. ſhall bind the Hysband. 


the Profits, and marries Floyd, and then he 
continues to take the Profits; he dies: And after- 
wards ſhe marries one Smith, and he conti- 
nues to receive the Profits till the Infant comes 
of Age. The Plaintiff was a Creditor of Sir 
Edward's, and his Bill was againſt the Heir, 
Smith and his Wife, and the Truſtees. It was 
decreed that the Plaintiff's Debt ſhould be paid, 
and that both the Lands and Smith in reſpect 
of the Profits taken by Dame Dorothy Floyd 
and himſelf, ſhould be liable to the Payment 
thereof: For the Tort died not with Floyd, 


as if Feme Tenant for Life marries, and the 


Husband doth waſte and dies; Waſte lies a- 
gainſt the Wife. Feme Fxecutrix takes Huf- 
band, that waſtes the Teſtator's Eſtate 5 a De- 
vaſt avit lies againſt the Feme after the Death 


of the Husband for the Waſte of the Huſ- 


band. Caſes in Chanc. 8 1. Gilpin and Smith. 


The Wife when ſole bought Goods for The Husbend 
Money and after married, and died; the e with 
Goods came to her Husband's Hands after her“ Pei of 


Death, but the Debt remained unpaid : The 
Plaintiff Creditor brought a Bill to diſcover 
the Goods, and it was demurred to, but the 

murrer was over-ruled. Caſes in Chan, 
295. Freeman and Goodham. 


Vide Plus infra, where the Husband ſhall be 


puniſhed for Torts done by the Wife. 


R 2 n 


the Wife for 
Goods. 
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CHAP. XXIV. 


Executrix, 


Feme Covert, Adminiſtratrix, 


How a Feme Covert may be made Executrix, and of 
what Things; what Things the Adminiſtrator 
rhe Wife (ball bave, and not the Husband, as Che. 
ſes in Action, &c. Debt recovered by Baron 
and Feme Exetutrix, and ſhe dies, if the Huſ. 
band ſhall have Execution. What Things Feme 
Covert Executrix, may do without her Husband, 
or not. Obligee makes the Wife of one of the O- 
bligor's Executrix, quid operatur. Legacy de- 

viſed to the Wife, who is made Executrix, Whe- 
ther ſhe ſhall be in as Executrix, or as Legatee. 
Of her Aſſent to a Legacy, Debt as Executrix 
not ext inct by the Intermarriage, and why. Feme 
E xecutrix takes the Obligor to Husband, if that 
.be a _ in Law, Where the Husband ſhall 
| be charged with the Waſte of the Wife as Ad- 
| miniſtratrix, and the Manner of Proceedings by 
| the Sheriff in ſuch Caſe 3 and whether Execution 
ſhall be de bonis propriis of the Husband Of 

Actions brought by Baron and Feme as E xecu- 

trix or Adminiſtratrixx Where Adminiſtration 

belongs to the Baron and Feme. 


Fir bow a Feme Covert may make Executor, and 
5 OP then how ſhe may be made Executrix. 


A Feme Covert may make her Teſtament of 
Goods, and make an Executor by the 
Aſſent of her Husband 


A 


he 
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A Feme Covert may make an Executor of 
Choſes in Action due to her. 8 Fac. B. C. Graunt's 
Caſe, and ſo is | 

18 Ed. 4. 11. 3. A Feme with the Conſent 
of the Husband may make an Executor of 
Things, which the Husband ſhall not have by 
her Death, 

She may make her Husband Executor of the 
Goods which ſhe hath as Executtix, if he will 
accept it. 4 H. 6. 31. 

A Feme Covert cannot make Executor with. 


out the Aſſent of her Husband, and the Ad- 


miniſt ration of her Goods of Right appertains 
to her Husband. 4 Co. Ogne!'s Caſe. 
But a Feme Covert Executrix may make an 
Executor of the Goods which ſhe hath as Exe- 
cutrix, without the Aſſent of her Husband; 
and in ſuch Caſe Adminiſtration appertaineth 
not of Right to the Husband; and what ſhe 
had as Executrix, ſhe had en auter droit, and 
not otherwiſe an Intereſt in the ſame. A. 8. 
Fac. Graunt's Caſe. 
Ifa Feme Covert dies inteſtate, Adminiſtra- Auminiſtrat io 
tion may be granted of her Goods; for perad. J 1% Goods 


venture ſhe had Choſes in Action, which are * Naw Cr 
not given to the Husband by Law. Dyer 251. 


admitted. 


What Things the Adminiſtrator of the Wife ſball 


have, and not the Husband. 


The Wife's Adminiſtrator ſhall have Choſes Choſes in 
in Action always, and not the ſurviving Huſf- AQion, 
band ; as in caſe of Leaſe or Bond : As it an 
Obligation be made to the Uſe of the Wite. 

The Cafe was; Arthur Johnſon was poſſeſs'd of 
a Term for Years, and aſſigns it over to F. . 
being Brother to the * of the ſaid Fohnſon, 

| 3 to 
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to the Uſe of the ſaid Wife: Fohnſon dies, and 
makes his Wife Executrix, after which the ſaid 
Wife takes Rob. W. to Husband, who takes the 
Profits of the ſaid Lands during the Liſe of the 

Wiſe; the Wife dies inteſtate, 7. S. as next 
of Kin, took Adminiſtration as well of the Goods 
of the ſaid Wife, as of her firſt Husband. By 
all the Judges, The Adminiſtrator had now as 
well the Intereſt as the Ule of the ſaid Term, 
as well in Conſcience as Law: And Rob. V 
ſhall not have it, becauſe it is a Thing in Acti- 
on, which the Adminiſtrator of the Wife ſhall 
always have, and not the Husband : As if an 
Obligation had been made to the Uſe of the Wife, 
Pop. 106. Ar. Johnſon's Caſe. 
Arrears of Feme as Adminiſtratrix to her Husband 
Rent. brought Debt for Arrears of Rent incurred in 
the Life of the Husband; which Rent was 
granted jointly to a Baron and Feme. Per Cu. 
riam, The Arrears belong o the Wife in jure 
proprio, and not as Adminiſtratrix of the Huſ- 
band, and the naming her Adminiſtratrix was 
Surpluſage. Moor 886. Dembian and Brown, 
Pcbt on Bmd If a Feme Executrix to J. S. takes Husband, 
by Baron and and after the Baron and Feme brought Acti. 
Feme Execs- on of Debt upon an Obligation in Right of 
er 3 h the Wife, as Executrix to J. S. againſt F. D. 
e , and have Judgment againſt him to recover the 
lies, the Baron Debt, with Damages and Coſts; and after the 
ſhall not bave Wife dies before Execution ſued, the Husband 
Execution. ſhall not have Execution upon this Judgment; 
for that he (although he be privy to the Judg- 
ment) yet he ſhall not have the Thing recover- 
ed; but this belongs to the ſucceeding Execu- 
tor or Adminiſtrator of J. S. 1 Roll. Abr. 889. 
Beaumont and Long. 8 
Leaſe to F. S. who aſſigned it over to K. 
who by his Will deviſed the ſame to his * 
3 jag” ” who 
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who made her Executrix alſo ; and ſhe after. 

wards took one I. to Husband, and died. V. 

takes out Letters of Adminiſtration of the 

Goods and Chattels of his Wife, and leaſed it 

to the Plaintiff: The Queſtion was if the Wife 

be in as Executrix or Legatee, for until Electi. ne Legatee 
at made ſhe ſhall not have it as Legatee? But and Execatrix, 
it was proved that the ſaid Wife, Executrix a Fle&ion. 
to her Husband, had made a Leaſe by Deed, 

reciting thereby that where the Husband was 

poſſeſſed in Right of his Wife as Executrix of 

her firſt Husband. Per totam Curiam, This is 

an expreſs Claim as Executrix; and then when 

the Wife dies, if the Husband would have Ad- 

vantage of it, he ought to take out Letters of 
Adminiſtration of the Goods of the firſt Huſ- 

band. Vid. 1 Leon. 215. Cheney and Smith. 

A Woman is made Executrix, and after mar- Aﬀent to 8 

ried, ſhe cannot now aſſent to a Legacy, there 22a. 
being no Intereſt veſted in the Husband. Contra, 
Of a bare Authority given her to fell ; but by 
Wyndbam, This Aſſent, and the Husband's not 
contradicting it, is good Evidence that he did 
agree. 1 Reb. 708. Cook and Bellamy. 


What things Feme Covert Executrix may do without 
her Husband, or not. 


Feme Covert Executrix may make an Exe- 
cutor without his Aſſent. 

Feme Covert Executrix, without ther Huſ. 
band, atknowledgeth Satisfaction of a Judgment 
without real Satisfaction had; it is not good. 
Sid. p. 31. Lady Fenner and Sir Lewis Dives. 

Feme Executrix may not give the Goods of 
the Teſtator in pios uſus, without the Aſſent of 
the Husband, Vid, 14. H. 6. 4 vid. Coke. p. 9. 


43. | 
R 4 In 


Acknowledge 
Satisfaftion. 
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In Ruſſels Caſe. 5 Rep. 27. it is agreed that 
a married Wife cannot do any Thing as Exe- 
Cutrix in Prejudice of her Husband. 

Two were bound to a third jointly and ſe. 
verally; the Obligee made the Wife of one 
of the Obligars Executrix, and deviſeth to 
her all his Goods, after Debts and Legacies 
paid, and dies: The Woman Executrix admi. 
niſte:s; then the ſame Obligor made her his 
Executrix, and died, leaving Aſſets to pay the 
Debr ; then the Wife dies inteſtate, and the 
Plaintiff adminiſter'd de bonis non, if the Obligee 
brings Action and ſues the ſurviving Obligor. 

It was reſolved that the Action lies not: r. 
obligee makes When the Obligee made the Wife of one of 
che 4/ife of one the Obligors Executrix, the Action was ſuſ- 
ef the Obligers pended during the Continuance of the Execu- 
Erecutrix. torſhip, and then the Rule is a perſonal Adi. 

on once ſuſpended, is extin& if it be by his 
own Act, as here it is by making the Wo- 
Regula. man Executrix, aliter by Act in Law, 2. When 
the Obligor made the Executrix of the O. 
bligee his Executrix, and left Aſſets, the Debt 
was preſently ſatisfied by way of Retainer, and 
ſo no new Action can be had for that Debt. 
Obligor makes Hob. 10. Fryer and Gildridge. Moor 855. 
the Executrix Meſme Caſe: But if a Feme Executrix of a 
of the Obligee Debtee takes the Obligor to Husband, and af- 
— Executr1%* ter the Baron dies, this Suſpenſion is not any 
eme Executrix . T4 2 . 
of Debt Extinguiſhment, becauſe it was by Act in Law, 
takes the Obli- and in auter droit. M. 30 & 31 El, Sir Jobn 
ger 36 Hurband., Needham's Cale. 8 Co. 136. 

A Feme Executrix marries with a Debtor of 
the Teſtator; the Husband dies, and Debt 
was brought againſt the Feme, who pleads 


Debt ſuſpended. riens enter les mains; and if this were Aﬀets 


was the Queſtion ; Per Curiam, This Debt is 
not Aſſets in her Hands; for by the Intermar- 
| riage 


r a. qa | i an 


wed wie. had lean row 
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riage the Debt which the Executrix had en auter 
droit, was not extinct but ſuſpended ; and the 
Action was revived againſt the Executors of 
the Baron, and compared it to Darcy's Caſe 
in the Commentaries. Cro. El. 114. Crofſman 
and Read. 

Though if the Feme Obligee take the O- 
bligor to Husband, this is a Releaſe in Law ; 
But if a Feme Executrix takes the Debtor to 
Husband, this is no Releaſe in Law, for that 
ſhould work a Devaſtavit, which an Act in 
Law ſhall not work. 1 Iuſt. 264. 6. 

If a Man takes to Wife an Executrix, all 
the Debts being paid, and he hath Goods in 
his Hands to pay Legacies, the Wife dies, the 
Husband cannot be ſued for theſe Legacies in 
the Eccleſiaſtical Court by the Legatees; for 
the next of Kin to the Wife may have Let- 
ters of Adminiſtration granted to him of theſe 
Goods in the Hands of the Husband. And 
therefore if ſuch Husband, after his Wife's 
Death, makes a Promife, That in Conſideration 
he had the Goods, being more than would 
ſatisfie, if the Plaintiff being Legatee would 


forbear to ſue him for ſuch a time, he would 


pay the Legacy. It is a good Conſideration, 
i Bulſf, 44. Smith and Fones, 
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Feme Obligee 
takes the Obli- 
ger to Husband. 


Adminiſtratrix, dur? minoritate of the Davgh- of Husbend's 
ter; Executrix made divers Bonds to the Cre- Letaining 


ditors of the Teſtator, and then took Huſ. © 


band, Per Curiam, The Husband may retain 
ſo much of the Teſtator's Goods as amounted 
to the Value of the Debts paid. But Hobart 
p. 250. makes it a Queſtion, how the Caſe 
ſhall be if the Wife die? for then the Husband 
js no longer chargeable by her Bond: But it 
is ſaid in x Roll. Abr. 923. If the Husband in 
the Lite of the Wife declare that he retains ſuch 

particular 


s. 


1 
f 
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particular Goods inſtead of the Obligations, 
although the Wife after dies ; yet by the De- 

Alteration of Claration the Propriety was abfolutely altered in 

the Property the Husband. and then the Death of the Wife 
of the Goods, will not diveſt it. Briers and Goddard. 

Feme and another Perſon are Executors; 

Feme cakes Husband, the Husband doth not al. 

ter the Property of the Goods of the Teitator, 

and the Wife dies; now the other Executor 

ſhall have Action of Detinue againſt the ſame 

Husband of the faid Goods. Bendl. No. 38. p. 10. 

Feme Executrix If the Executrix of an Obligee takes the Ob. 

takes the Obli.ligor to her Husband, this is no Extinguiſh- 


ger to Hucband ment of the Debt: But if the Obligee herſelf 


Ge hed, Makes the Obligor her Husband, that is an Ex- 


Her Tefiater's tinguiſhment : Where a Feme Covert Executrix 
Effects which dies, ſuch of the Teſtatorſs Goods as remain 
remain in in Specie ſhall go to his Adminiſtrator de bonis 
Specie, So % non, and ſo ſhall his Money if it be kept by it 
= a ry we ſelf; but if the Husband leizes it, it will be his, 
n and will be a Deveſtavit: Where a Feme Covert 
75 the Feme 1s Executrix the Husband may adminiſter, and 
refuſes the Ex- bind her, tho* ſhe refuſes, and may releaſe 
— . the Debts of her Teſtator. Salk. Rep. 306. 
fe, A Perſon died inteſtate, leaving a Wife and 
Adminifiration Brother, the Ordinary granted the Adminiſtra- 


part to the tion of ſome Debts to the Brother, and of the 


Bro:her, and Reſidue to the Wife. Per Curiam. The Ordinary 
* — % may grant Adminiſtration, either to the Wife or 
the, next of Kin, but the Wife ſhall have her Share 
according to the Stat. of Diſtributions : And 
the Court held that the Ordinary may grant 


' Huzhand end- Adminiſtration to the Brother quoad, Part and to 


bled to admi- the Wife for the reſt : But where the Wife dies, 

niſter to bis Adminiſtration can be granted only to the 

Wife: Husband if he requeſt it. Shower's Rep. 351. 
Salk, 36. 


ber e 
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Where the Husband ſhall be charged with the Waſte 
of the Wife Adminiſftratrix : The manner of the 
Proceeding of the Sheriff in ſuch Caſe ; and whe- 
ther Execution ſhall be de bonis propriis of the 
Hausband. : 


251 


If A. recover againſt B. Debt and Damages, L bers Execuri. 


and after B. dies, and Adminiſtration is grant- 
ed to C. his Wife, who waſts the GooJs; and 


is awarded de bonis Teſtatoris in the Hands of 
D. and C. the Sheriff returns nulla bona, &c. 
And upon this, on Surmiſe that they have 
waſted the Goods, other Writ is awarded to 
the Sheriff, /; ſibi conſtare poterit per Inquifitionem, 
that they have waſted; then to warn them to 
ſhew Cauſe why Execution ſhould not be de 
bonis propriis, and the Inqueſt find this Matter, 
and refer it to the Court whether the Husband 
and Wiſe have waſted the Goods of the Trſta- 
tor, according to the Writ or not. Upon this 
ſpecial Return the Court ſhall award Execution 
e bonis propriis of the Baron and Feme; for 
the Sheriff had returned the ſpecial Matter, 
and therefore the Husband is to be charged for 
the Converſion of the Wife. M. 16 Car. 1. B. R. 


_ and Hilton & Ur. verſus Copping. 18 H. 6, 


14 5. 


Upon Suggeſtion of a Devaftavit of a Feme Declaration in 


on jball be de 
bonis propriis 
a the Husbond. 
after ſhe takes D. to Husband, and a Fieri fac 


Executrix, it was laid, that the Baron and Feme Vaſte againſt 
Devaſtaver and Converter ad uſum ipſorum; and 379 and 


upon the Iſſue it was found accordingly : It was 
moved in arreſt of Judgment, that they could 
not convert to their own Uſe; and fo in Trover 
and Converſion, quod Converter? ad uſum ipſorum, 
is not good. But Per Curiam, Here the ma- 
terial Part of the Iſſue was the waſting of the 

1 | Ba. 


eme Execu· 
trix. 
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Baron and Feme, which they might do jointly, 
and the Converſion is nothing to the Purpoſe, 
2 Vent. 45. 5 
Now the Reaſon why Execution ſhall be 4. 
Bonis propriis of Baron and Feme, is, the Wife 
may have Goods as a Term, or Chattels real 
before the Coverture; alſo ſhe may have Goods 
after the Husband's Deceaſe; and therefore in 
Debt the Husband is charged in Right of his 
Wife, as Executrix, and Judgment is given a- 
gainſt them, it ſhall be de bonis ſuis propriis, and 
good. And it was reſolved, Cro, Car, 519. in 
Mounſon and Bourne's Caſe, that a Devaſtavit 
may be by a Feme by Eloining the Goods, as 
a Feme Covert may do a Tort, and be puniſh- 
ed for it. It was held alſo, that if a Man take 
Executrix to Wife, and waſte the Goods, it is 
a Devaſtavit in the Wife. And if there be a 
Recovery againſt Baron and Feme upon a De. 
vaſtavit, if the Baron ſurvive the Wife, he ſhall 
be charged ; alſo if the Feme ſurvive, ſhe ſhall 
be charged: But if the Recovery be not a. 
where the gainſt Baron and Feme in the Life of the Wife, 
Husband ſball and ſhe dies, the Baron ſhall not be charged. 
wot be charged. Feme is Executrix of her firſt Husband, and 
ſhe adminiſtred when ſhe was ſole, and then 
takes a ſecond Husband ; and there is a Devaſ- 
tavit returned, and a Capies ad Satiifaciendum a- 
Beron and painſt both de bonis propriis, and the Husband 
77% He, was committed to the Fleet, and fo was the 
e Wiſe, becauſe the Devaſtation of the Husband 
. ſhall be the Act of the Wite. Dyer 216. marg. 
5 M. 38 & 39. El. B. C. Vaughan and Thomas. 
A Woman is indebted by Obligation as Exe- 
cutrix, and had Aſſets of the Goods for the 
Debt, and after takes Husband, the Debtee de- 
mands the Debt of the Husband, and there- 
upon they ſubmit themſelves to Arbitration - 
| a 
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all Actions and Demands; the Arbitrators may Hnband 
make an Award of this Debt that the Wife of gl 
the Husband as Executrix owed to the Debtee, m__ 3 
And per Coke, in this Caſe, though no Aſſets u, 10e ms 
came to the Hands of the Husband, yet he is firs came 79 
chargeable for the Devaſtavit made by the #is Hands, 
Wife before Coverture. 

So21 H. J. 29. b. The Husband ſubmits all annie 
Actions and Treſpaſſes, Cc. and the Award pur due to 
was of a Debt due to the Wife as Executrix, the Wife as 
Per Curiam. This is a good Bar of the Debt Execurrix. 
of the Wife. x Roll. Rep, 269. Lumley and 
Hut ton. 

In Debt on Obligation againſt J. and his 
Wite as Adminiſtratrix; the Defendant pleads 
Payment by the Wife after the Inteſtate's Death, 
and on that Iſſue found pro _— Judgment 5udgment 
was quod recuperet debitum againſt them de bonis quod recu- 
Teſtatoris, fi non, &c. the Damages de bonis pro. peret debi- 
priis. Per Curiam, This Judgment is well gi. , 4goinf 
ven ; 1. Although the Plea be falſe, yet he is Pen, de bo. 
altogether a Stranger to the Teſtator; and nis Teſtato- 
therefore the Judgment ſhall be only de bonis ris, fi non, 
Teſtatoris, and where he pleads fully admini- &c. *he Da- 
ſtred, which is ſalſe in his own Conuſance: Al- ef de bo- 
though the Wiſe hath not any Goods during „ 
the Coverture, yet becauſe the Husband is on- 
ly charged in reſpect of the Wife, and ſhe 
might have Goods if ſhe ſurvived, and Exe- 


cution might be taken againſt her, the Judg- 


2 is good. Cro. Fac. 116. FJobn's and 4. 
ams, | 
It is aid in Roll, Abr. 919. If a Feme Ex- 
ecutrix take Husband who waſtes the Goods, 
the Feme dies; by the Common Law there is 
not any Remedy againſt the Husband: But in 
this Caſe by the Eccleſiaſtical Law, the Huſ- 
| band 


3 


254 Of Feme Covert, Chap. XXIV, 


Devaſtavit re-band ſhall be punithed and compelled to make 
turned againf Reſtitution ; but ;if a Devaſtavit is returned a. 
wha _ gainſt Baron and Feme, and the Feme dies, 
dies, the Huſ.. yet the Husband ſhall be charged. Siu. 3 30. 
band ſball be If the Husband poſſeſs'd of Goods in the 
charged, Right of his Wife dies, and after a new Admi- 
Prohibition iſtration is granted to F. S. who ſues the 
- 4 Pl Grantee of the Goods for a Spoliat ion, in the 
polation. Eccleſiaſtical Court, a Prohibition lies. A. 1 I. 
Car. 2. B. R. Clark and Daniel. So if ſuch 
Husband waſte the Goods, and after the 
Waſte dies, if the Husband be ſued in the Spi- 
ritual Court for a Spoliation, or a Waſte 
of the Goods, a Prohibition lies. 2 Roll. Abr. 

302. | 
nen bring . Feme Executrix hath a Term, and takes 
in one Reſp, Husband, and the Husband purchaſeth the Re- 
yer remains Verſion, the Term is extinct as to her if ſhe - 
Aſſets in ano» ſurvive ; but as to all Strangers it ſhall be ac- 
ther. counted as Aſſets in her Hands. Moor 54. 
1 Leon, 720, Croſſman and Reade, In Leon, the 
Caſe was, F. S. made his Wife Executrix, and 
died; F. B. being then indebted to the Teſ- 
tator in 60 l. upon a ſimple Contract, the 
Wife Executrix took to Husband the ſaid J. D. 
J. D. made his Executor and died: A Credi- 
tor of FJ. S. brings an Action of Debt a- 
gainſt the Wife, Executrix of J. S. and upon 
the Pleading, the Matter in Queſtion was, 
Inter marriage If by the Inter marriage of the Wife with the 
of Ferme with Dehtor of the Teſtator, the ſame were a De- 
« Debtor f vaſtavit or not, and if the ſaid Debt of 60/. 
fer. due by J. D. ſhould be Aſſets in her Hands? 
And per Curiam, It is no Devaſtavit nor Al- 
ſets ; for the Woman may have an Action a- 
gainſt the Executor of J. D. And it was agreed 
per Curiam, that if a Man make a Debtor and 


a Stranger his Executors, and the Debtor _ 
the 
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the ſurviving Executor may have an Action of 
Debt againſt the Executor of the Debtor, 

If a Feme Covert, Executrix to J. S. take Debt en Bond 
Husband, and after the Husband and Wife bring 370% and 
Action of Debt on Obligation in Right of the dee, — 
Wife, as Executrix to J. S. againſt F. D. and 3% Jasg. 7 
have Judgment againſt him to recover the nent; Feme 
Debt, with Damages and Coſts ; and after the dies, nd the 
Wife dies before Execution ſued, the Husband Husband bal? 
ſhall not have Execution upon this Judgment 3, 1 
for that (though he is privy to the Judgment ) wh. 
yet he ſhall not have the thing recovered, but 
this appertains to the ſucceeding Executor or 
Adminiſtrator of J. S. M. 7 Car. B. R. Beau- 
mont and Long, vide ſupra, Trin. x1 Car. B. R. 
Fefferies's Cale, Cro. Car. 208, 227. after 
a Year and Day the Husband brought Scire fac” 
to have Execution. But per Curiam. The Scire 
fac lies not; for the firſt. Action was brought 
by the Baron and Feme Adminiſtratrix, which 
is en auter droit, and the Recovery being there- 
upon, is in Right of the Inteſtate; and the 
Feme being dead, the Baron cannot claim that 
Debt; for the Adminiſtratrix being dead, the 


Suit is meerly determined, and cannot be re. 


vived by any but he who comes in that Right, 
and ſo doth not the Husband ; and he who 
ought to have the Scire fac might have Privity 
and Property in the Debt, and the Husband 
hath no Property in it. ö 

V. and his Wife being poſſeſt in Right of 
the Wife of a Term, which ſhe had as Admi- 
niſtratrix to her firſt Husband C. V. being in- 
debted, by Contract granted the Term to Cole. 
man, to the Uſe of V. and his Wife for their 


Lives, and after to the Uſe of Coleman himſelf. 
V. is ſued for this Debt and Recovery againſt 


him, and the Sheriff by Fieri fac ſold the Term 
= to 
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Term in the to the Defendant. The Grant of the Term is 
Wife #s Amt not void by Stat, 3 H. 7. as made to defraud 
px ern F 4 Creditors ; for this Grant is not to avoid Cre- 
the Debt of; the ditors, for the Term being in the Right of 
Hausband. the Wife as Adminiſtratiix if it ſo continued 

in the Hands of V and had never been grant. 
ed, this was not extendible for the Debt of / 
and if V himſelf had it as Executor, it had 
not been extendible for his proper Debt, and 
Nur ſhall not be intended except expreſly 
ound. 


Actions. Vide Supra. 


By Outlawry A Feme Executrix takes Husband, they bring 
the Hutband Action of Debt as Executrix, and recover and 
np %% have Judgment; but in Bar of this the Out. 
Wiſe bad a lawry of the Baron is pleaded. Per Curiam. 
Executrix The Baron forfeits nothing of the Goods which 

the Wife had as Executrix, 3 Bulſt. 210, Hix 


and Ux, verſus Harriſon. 


Indebitatus by Baron and Feme as Admini- 


ſtratrix of F. S. on account as Adminiſtratrix, 
and Arrearages found to Baron and Feme as 
Adminiſtratrix: The Defendant demurs, be- 
cauſe it is not ſaid, The Debt was due to the 
Wife as Adminiſtratrix. 3 Keb. 396, 


| Covenant with A Feme ſole delivers a certain Sum of Mo- 


a Feme 30 pay ney into the Hands of F. S. the Defendant 
A. 100 l. per thereupon covenants with the Feme to pay to 
1 A. B. 1000, per Annum, ſo long as the Money 
Hu:band, Haf- ſhall continue in the Hands of F. S. the 
band makes Feme takes Husband, the 100 J. per Annum is 
Executor and Arrear ; the Husband makes his Executor, and 
dies, the Exe- dies, and after his Death the 100 J. per Annum is 
for th —.— in Arrear alſo: The Executor brings Action of Co- 
ar venant upon the Indenture, and good; for 
the Covenant concerns the Executor * 

| 6 


, 
0 
7 
b 
4 


Chap. XXIV, Executrix or Adminiſtrarix. 2 
he repreſents the Teſtator. Style 140. Pope and 
Hunt. 


If Adminiſtratrix takes Husband, and the By Cent of 


Husband grants omnia bona & catalla ſua, and 2991 Son 
ie is expreſt in the Deed that he gives an Horſe — 
: in the Name of Seiſin of the Goods, which he, whos 
; Horſe is Parcel of the Goods of the Inteſtate, poſh. 
| as it is found by Special Verdict, the Goods of the 
1 Inteſtate ſhall paſs by this Grant. 2 Rol Abr. 58, 
/ Obligee made his Wife Executrix, and died; 
and the Wife being Executrix died Inteſtate : 
The Plaintiff in the Action took out Letters of 
Adminiſtration of the Goods and Chattels of 
the Wife, and brought this Action of Debt on 
9 the Bond as Adminiſtratrix of the Wiſe; 
g whereas the Plaintiff ought firſt to have taken 
t. out Letters of Adminiſtration de Bonis non Ad- 
1 miniſtratis of the Teſtator, and ſo to have 
h brought her Action. Style 225. Leg and An- 
* derton. 
Aſſumpſit againſt the Wife of an Inteſtate in 
3 Conſideration of Forbearance, is not good un- 
x, leſs ſhe adminiſter. x Leon, 240, Eilwicks and Holt. 
T Where and how Adminiſtration belongs to Husband 
0 Wife 
77 Adminiſtration by our Law belongs to the 
* Husband, and not the Wife's Kindred, by the 
to Stat. 31 Ed. 3, c. 11. and the Stat. 21 H. 8. does 
icy not compel the Husband to take Adminiſtrati- 
* on, ſor it is a Penal Law, and extends only 
ag 1 to the Wife and Childten; fo is 4 Rep. Fr. 
ind Ognel s Caſe. Cro. Car. 106. TFohns and Rowe. 
7 0 The Daughter takes Husband, and dies; the 
do. Mother obtains Lerters of Adminiſtration, and 
Or a Prohibition was denied, becauſe Adminiſtra- 
uſe tion ought to be * to the Husband, and 
| not 


| 
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not to the Mother; and it is not like to the 


Caſe of two in equali gradu, and one obtains 


Letters of Adminiſtration, which ſhall not be 
repeal:d becaufe they have executed their 
Power. Sid. 409. 


— 


CH AP. XXV. 
Actions. Suits. 


3 


Abatement of a Writ or Suit in Law or Fquity, 
Marriage or Death pending the Suit, If 7 
Wife be put before the Hushand, the Writ 4. 
bates. Feme Plaintiff after Writ of Enquiry, and 
before the Return marries, if the Action ſhall 

abate. Feme ſole depending a Bill in Chancery 
tales Husband, if the Suit ſhall abate, How it 

i if ſhe be Defendant. Of Action: which thy 

 Husband may have for Wrongs done to the Wife, 
Indictment by Baron and Feme, and againſt Ba. 
ron and Feme, There and in what Caſes Wine 
are indictable, without their Husbands or not. 


Abatement by} Meri 


Death. 


Y Marriage: It's a Rule, 


The taking of an Huband between the N 
Prius, and the Day in Banco is not Error, be 
cauſe it is but a Plea in Abatement ;5 but the 
Death of one of the Parties is Error, becauſ: 
by this the Writ is abated, though it cannot be 
pleaded. Sid. 143. | 


1 


it 
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I. and his Wife brought Cafe for ſlanderous 
Words againſt H. and his Wife: H. the Defendant 
dies, the Feme takes another Husband, pendant 
the Suit ; the Court inclined, becauſe the De- 
fendant had by her Intermarriage changed her 
Name, that the Writ abated, Style 138. V bite 
and Harwood. ä 

If Feme Sole Plaintiff takes Husband, the 
Writ is not abated, bur abateable. 1 Leon, 168, 
169, 

Death or Coverture at the time of the Writ 
purchaſed, abates the Wrie de Facto, but Cover- 


ture after makes it abateable. i. e. only by Plea, 


Treſpaſs was brought by the Plaintiff, being Plea, at the 
a Feme Sole: It was tried by Ny prius, and 2-7 in Banco, 
Verdict pro Quer and Damages. The Defen. gy * - 
dant at the Day in Banco pleads, that after the before OE 
Verdict, and be'ore that Day, the Plaintiff nay, che Plain- 
took to Husband one F. S. and ſhe being mar- riff rok Huſs 
ried, demanded Judgment. Per Curiam. This band. 

Plea cannot be pleaded ; for the Deſendant 
hath no Day to plead it ; and che Plaintiff had 
Judgment. Cro. Car. 232. 

Feme makes a Letter of Attorney to the Plain- 
tiff to gain a Debt, and then marries; this is not 
any Countermand or Revocation of the Suit, 
and the Writ is not abated, but only abateable. 

1 Leon, 189. Lee and Madox. . 

An Action of Debt was brought againſt a e Defen- 
Feme ſole in the Palace. Court, after Appear- =_ tr 
ance and Plea pleaded, ſhe married and re- married. and 
mov d the Cauſe into the King's Bench by Ha. removed the 
beas Corpus, and here the Plaintiff declared Caſe inte B. R. 
againſt her in Cuſtod Mar. The Defendant 
pleaded in Abatement, ſhe was mariied at the 
time of the Habeas Corpus ſued out, and ruled 
to be a good Plea, for here the Proceedings 


S 2 ars 


Several Writs 
of Scire fac' 
by Baron and 
Feme, againſt 
Terretenants, 
Baron dies; 
Quere if 
Writ abate 


againſt all. 


Death aſter 
Verdi, and 
before the Day 
in BanG0« 


are de novo, and the Court takes no Notice of 
the Proceedings below, or of what preceded 
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the Habeas Corpus, Salk. Rep. Fo, 8. 
By Death. 


Action was brought by H. againſt Sir 750. 
Pope and A. his Wiſe, as Daughter and Heir 
of Sir Tho. W. and hanging the Writ; Pope died: 
Hobart was of Opinion, that the Writ ſhall not 
abate. But Executrix brings an Action in her 
own Name, and the Name of her Husband, 
and pendant the Writ, the Bacon dies, the 
Writ fhall abate. Winch p. 102. Holman verſus 
Sir Tho, Pope and his Wife. | 

Feme pendant the Writ againſt her, takes 
Husband ; this doth not abate the Writ, but 
the Recovery againſt her upon the firſt Writ 
is good: But if after the Original Proceſs ſued, 
and before the Return ſhe take Husband, this 
ſhall abate the Writ. By Dodderidge in Hidin 
and Miller's Caſe, 2 Roll, Rep. 53. 

Baron and Feme bring ſeveral Writs of Sr: 
fac againſt Terretenants in divers Counties: 
Judgment is given againſt ſome of them by 
Defaule, and pendant the Pleas of others ; and, 
before any Execution, the Baron dies: C 
if all the Writ abate as well againſt thoſe againſt 
whom Judgment was given, as againlt chok 
who have pleaded, Hob. 287. 

Treſpaſs againſt Baron and Feme ; aſter Ver- 
dict pro Quer the Plaintiff died, between the 
Day of Ni Prius, and the Day in Ban 
In 11 H. 6, 7. b. it is held by all the Cour 
that the Death of the Plaintiff or Detendan!, 
after Verdict by Ni prius, and before the Day 
in Banco, ſhall abate the Writ or Bill: But F 


the Court doubted in the principal Caſe, 2 
cau 
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cauſe this is an Action of Treſpaſs, which is 
but perſonal, and is joint and ſeveral ; and it 
is Clear, if the Feme had been dead, and the 
Baron ſurvived, Judgment ſhould have been 
entred againſt him, and the Reaſon is the ſame, 
that ſhe ſurviving ſhould be chargeable for the 
Treſpaſs. Adjournatur, Cro. Car. og but in 
Tho, Cro. Fac. 356. in the Caſe of Ridgley againſt Lee 
Jeir and his Wife. la Eje&ment the Husband died 
ied; ſince the Ny priu, and before the Day in 
not Bank. And per Curiam, Becauſe it is in the 
her Nature of a Treſpaſs, and the Feme is charged 
and, tor her own Fac, the Action continues againſt 
the the Wife, and Judgment ſhould be entred a- 
erſus gainſt her ſole, becauſe the Husband was 
| dead. 
takes The Writ ſhall abate if the Wife be put be- 7he-Wife i: 
but fore the Husband. 2 Leon. p. 59. — 
Writ A Writ brought againſt Baron and Feme a- % * 
ſued, bates by the Death of the Feme, though af. 
this ter Verdict. Hob. 129. | 
Lydon Ejectment werſus Baron and Feme 5 and Zjeftment. 
though they are one Perſon in Law, yet if 
Scin Baron die, the Plaintiff may proceed againſt 
ties : the Wife. 
n by If a Feme ſole bring Treſpaß and recover, 
and, and a Writ of Enquiry of Damages is award- 
Jugrt ed, and before the Return of it the Plaintiff „ 
gainſt takes Husband, and after the Writ is returned, by, Plea. 
thoſe and Judgment given upon it without any Ex- 
ception taken by the Defendant, he ſhall vot 
Ver- have Advantage of this in a Writ of Error, be- 
n the cauſe the Writ was but abateable by Plea. 1 Roll. 
Banc, Abr, 781, Smith and Odibam. 
Court 
1dant, 
; Day S 3 Abatement 
» But 


- he eats. 
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Abatement in Chancery Suits, 


If a Feme ſole takes Husband pendente Lite, 
the Feme by her own Act hath abated her 
Suit; otherwiſe where ſhe is Defendant. 

I a Feme Sole have a Bill depending in the 
Court of Chancery, and pendant the Suit, 
takes Husband ; by this her own Act, her Suit 
is abated, and if ſhe 2nd her Husband will 
have the effect of the Suit, they muſt both join 
in a Bill of Reviver : But if a Feme Sole in 
ſuch Caſe be a Defendant and marries, in that 
cale che Plaintiff may go on with his Suit, for 
the Marriage is.no Abatement or Impediment, 
becauſe ſhe is Defendant. 

If the Plaintiſf exhibits a Bill againſt a Feme 
Sole, whereto ſhe maketh Anſwer, and after 
marrieth ; the Plaintiff may proceed againſt 
her and her Husband, without any Reviver, 
and her Husband ſhall be bound by that An- 


| ſwer ſhe made before Marriage, in regard ſhe 


{hall not be admitted to take Advantage of her 
own Act; contrary. where a Woman ſole ex. 
hibits her Bill, to which the Defendant anſwer. 
eth, und chen marries; her Husband and ſhe 
cannot proceed agaioſt. the Defendant without 
Bill of Revive. 

If a Man and his Wiſe exhibie their Bill 
of Complaint, whereto the Defendant an- 
{wereth, and the Man dieth, the Woman ſhall 
be at her Election, whether ſhe will exhibit a 


new Bill, or proceed upon the former, and the 
| Defendant ſhall be bound by the Anſwer made 
to the Man and his. Wlle. 


Baron and Feme join in a Bill for a Duty 
due to the Wife; ſhe dierh before the Hear- 
ing, the Baron ater her Deceaſe exhibited a 

new 
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new Bill, and ſerved Proceſs to * Judg- 
ment: becauſe the Defendant was not called 
to anſwer, the Hearing was put off. 

If a Man exhibit a Bill againſt a Man and 
his Wife for a Matter which wholly con- 
cerneth the Wife, and both anſwer, and af- 
ter the- Baron dies, this is an Abatement of the 
Suie that the Plaintiff cannot proceed againſt 
the Feme without Reviver ; for the Feme ſhall 
not be conſtrained to abide by that Anſwer 
which ſhe made with her Husband, becauſe ſhe 
was then under the Power and Coercion of 
her Husband; and be being dead, and ſhe. 
ſeiſed and poſſeſſed of the Thing in Queſtion 
as her former Eſtate, ſhe ought ro make 
new Anſwer, otherwiſe ought not to be bound 
in Equity; but if ſhe abide by her Anſwer 
made with her. Husband, then the Plaintiff 
may proceed, and have a Decree to bind her. 

Tf Baron and Feme in the Right of the 
Wife exhibit their Bill upon a Matter in E- 
quity, whereunto the Defendant anſwereth, 
and the Feme dies, this is in ſome Caſes an 
Abatement of the Suit. As for inſtance; If 
the Wife be Guardian in Socage, and taketh 
Husband, yet the Feme continues Guardian ; 
and if Baron and Feme in that Capacity exhi- 
bit their Bill for any Matter in Equity, and 
the Wife dies, it's an Abatement of the Suit. 


Of Action which the Huiband may have for Wyrongs 
done to the Wife, Vide Indidt ment. 


Treſpaſ. de Uxore rapta & abducta cum boni: 
viri, Vide Dyer 256. pl. 10. 2 Cro. 502, 538. 
2 Inſt. 181, 434 Fitz, N. B. 84. . 1. c. 34. 


6 Rep. 46. Dyer 207. 


S 4 The 


Aﬀanld and 
Bat tary. 
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The Stat. 6 R. 2. gives Appeal of Rape to 
the Husband where the Wife conſents to the 


Raviſher; but the Husband in Reputation ſhall 


not have the Action: But where it is a Marri- 
age voidable, till the Marriage be adnulled, the 
Husband may have Action within this Statute; 
but if the Wife take two Husbands, the ſe- 
cond Husband may not, becauſe he is not Ba. 
ron de Facto or de Fure. Lit. Rep. 7757. 


Indictmestz. V ide Information and Offences. 


lndictment for Aſſault and Battery made 
upon Baron and Feme, and for pulling down 
the Honſe of the Husband. Exception was 
taken becanſe the Indictment did - conclude 
ad damnum ipſorum, whereas it ſhould be ad 


damnum of the Husband only. But per Curiam, 
The Indictment is good though ad damnum ip- 


forum is leſt out. Style, p. 155. 2 

Action on the Caſe in nature of à Conſpi- 
racy was brought againſt A. and B. his Wiſe, 
for that they malitioſe conſpired to indict him 
for ſtealing 'a Woman's Ruff, de boni: & ca- 
tallis of B the Wiſe; and Not ęꝑuilty was plead- 
ed, and Verdict for the Plaintiff. 


(Goods of be! Though a Feme Covert may not have any 
Wife) how 7 Goods, yet being after Verdict, it ſhall be in- 


conſtrue after 
Ferdict. 


tended to be as it may be (vix.) that thele 
were the Goods of the Mife, dum ſola fuit ; and that 
the ſtealing was intended then, and not whilſt ſhe 


was a Feme Covert. 1 Roll. Abr. 3. Skinner and 
Parker. | 


Whe vc Wives are indiftable without their Hutband: 


or not. 


It was a Queſtion in Fenner's Caſe, Whether 
a Feme Covert may be indicted without her 
Husband 
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by keeping, is not to be underſtood the Point 
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Husband, for foreſtalling or ingroſſing contra 

formam Statuti: And no Opinion was given, 

becauſe the Inditment was F. Spinſter alias 

di, Wife of F. ſo that it does not appear 

properly by the Indictment, that ſhe is a Feme 

Covert, becauſe this which comes after tlie 

alias diff is not Parcel of the Name. But it 

was agreed, that for greater Offences, as for 

Recuſancy, Felony, Wives are indictable with- 

out their Husbands. Sid. 410. Fenner's Caſe ; 

but the Husband being in Court, they ſet a fine 

upon him. | 8 20 6 PE 
The Wife may be indicted with the Husband Wife Indifee 

for keeping a common Bawdy Houſe ; for — . 


of Property, but the governing and ordering 2 | — 


the Houſe in ſuch manner as to become a 
common Nnſance. Salk. 384. e 
Reſolved by all the Judges, That if a Man Life «(fing 
and his Wife go both together to commit a % Hx:boud te 
Burglary, and both of them break a Houſe — 
in the Night-time and enter and ſteal Goods, n 2 Felon. 
that this is no Felony in the Wife, for the 

Wife being with the Husband in the Act, the 

Law ſuppoſes that the Wife does it by the 

Coercion of the Husband; and ſo it is in all 

Larcenies: But as to Murder, if the Husband 

and Wife join in it, they are equally guilty. 

Kelynge. 31. 

At the Seſſions in the Old Baily, Anno 1664. How one who | 
One Fane Fones, together with one Thomas rend e be 
Wharjon, where indicted for Burglary, and ſhe * hall be th 
pleaded that ſhe was married to Wharton, and giged. 
refuſed to plead by the Name of Jones, where- 
upon the Court with conſent of the Jury who 
found the Inditment, alter'd the Indictment 
in their Preſence, made it Fane Wharton, alias 
Tope', Spinſter (and did not call her Fane 

Wharton 
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Ibarton, the Wife of Thomas Wharton) But the 

Court informed her, that if upon her Trial ſhe 

could prove ſhe was married to Vbarton betore 

the Burglary, ſhe ſhould have the Advantage of 

it: But ſhe could not, and ſo was found guil. 

ty, and had Judgment. Kel. 37. 7 

Wife not obli- A Feme Covert ſhall not be deem' d Acceſſo- 
ged to diſcover ry to 2 Felony ſor receiving her Husband, who 


her Has band . b 
. as been guilty of it, but the Husband will be 
— deem'd * for receiving his Wife after 


or Feley, ſhe has committed Felony, 3 I»#. 108. Nor 

Otherwiſe if will the Wiſe be guilty of High Treaſon by 

oo receiving and concealing her Husband after he 

Hy ber. has committed Treaſon. - . 

Women to have By the 3 & 4 V. & 44. cap. 9. It is enacted, 
7% Benefic of That if a Woman ſhall be: convicted of any 

pe ng % Offence, for which a Man might have the | 

, Benefic of his Clergy, upon her Prayer to have 

| the Benefic of that Act, Judgment of Death 

ſhould not be given againſt her, but ſhe ſhould 

ſuffer the ſame Puniſhment that 'a Man ſhould 

(affer in the like Caſe, viz. be burnt in the 

-1 ay and kept in Priſon, not exceeding one 

Car. 7 | 


CHAP 


7 Chap. XVII. 


Ee | C H A P. XXVII. 
| Joinder in Action. 
x Where and in what Act ion: Baron and Feme ſhall 
A Join, aud where and in what Actions not. In 
bo what Caſes the Husband only ſhall baue the Aion, 
de be e 20 — which * Pro- 
| ty, and which aiſatprms Pr Fu pe. 
. e e eee "a Foinder 2 
by I Action, and Caſes under each to diret# | where 
he Baron aud Feme muſt join in the Action, or it 
| may be brought by the Husband only. Particular 
ed. Adtions, as Trover, Indebitatus Aﬀlumpſit, Ac- 
ny - | count, Formedon, Ejectione Firmez, Actions 
the ſor Rent, Reſcous, Actions for Tithes, Co- 
on venant, Waſte, Debt on Bond or Contract, 
OY Treſpaſs, Battery, Eſcape, Action on the 
ud Caſe ſur Aſſumpſit, Actions on the Caſe for 
ld Torts, Forcible Entry, Writ of Error, &c. 
the and the manner of declaring in ſuch Actions. Of 
8 Adlions brought by a Feme Covert againſt a 
Feme Covers. In what Caſes a Feme Covert is 
enabled to ſue without, her Huzbaud, Of « 
Feme Sole Merchant. 
Where and in what Action, Baron and Feme ſball 
join, and where and in what not. 
1. In what Caſes the Husband only ſhall 
AP. have the Action. 


2. In what Caſes Baron and Feme muſt join. 
3. Where the Husband may join his Wife with 
him or not at Election. | 


In 


teen Action-: 
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In what Ciſes rhe Huibaud only ſhall have the 
| Action. 


There is a Diverſity between Actions which 
be- affirm Property, as Replevin, Detinue, Cc. for 
which «firm bole ought to be brought in the Name of the 
Property, o Husband only, becauſe the Property is affirm- 
diſeffirm it, ed; and Actions which diſaffirm Property, as 
tower. Treſpaſs, Trover, &c. for theſe ought to be 
| brought in both their Names, becauſe they are 
founded in Tore made before Coverture. Sid. 
172. Powis and Marſhal ; therefore Trover and 
Converſion by Baron and Feme, for Trover 
ſuppoſed before the Coverture, and Convert. 
ſion afterwards. Though two Juſtices in that 
Caſe were of Opinion that the Action ought to 
be brought by the Baron alone, becauſe the 
Cauſe of Action is after the Converſion, and 
ſubſequent to the Marriage, Beaumont and 
Graves Caſe, If Trover be laid to her before 
the Marriage, which was the Inception of the 
Cauſe of Action, the Wife may be joined; 
aliter if the Converſion be laid after the Mar- 
riage. In the firſt Caſe the Husban i may bring 
the Action alone, or jointly with the Wife. It 
one hath the Cuſtody of a Woman's Goods, 
and afterwards marries her, ſhe may join in 
Detinue with her Husband, for his Uſe in Bail. 
ment; the Proprietor is to ſome Purpoſes in 
Poſſeſſion, and to other Purpoſes out of Poſſeſ- 
ſion. 1 Vent. 261. 3 Keb. 329. Trover aſtet 


—— 1 the Marriage of Goods loſt and converted be. 
abe Marriage, fore, is well brought by Baron and Feme, as on 


Bailment of Goods before Marriage, they 
are in Poſſeſſion as to Treſpaſs, or out as to 
Detinue; to ſome Purpoſes this is but as a thing 
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in Action, and the Property not altered by 


Marriage. 
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Baron and Feme Executrix bring Trover for 


Goods of the Teſtator found and converted, it 
is well brought; for the Poſſeſſion of the Wife 
as Executrix, is alſo the Poſſeſſion of the Hu. 
band, and the Damages recovered ſhall be to 
the Eſtate of the Teltator, and fo may concern 
them both. Style p. 48. Fremling's Cale. 
Shuttleworth and his Wife brought a Trover 
and Converſion, and count that they were the 
Goods of the Wite dum ſola fuit, and that ſhe 
loſt them, and the Defendant found them, and 
after they intermarry; and aſter the Defen- 
dant converted them: And it was adjudged a» 
gainſt the Plaintiff, becauſe notwithſtanding the 
Trover of the Defendant, this Property continu- 
ed in the Wiſe, and then by the Intermarriage 
the Property was in the Baron, and then the 
Baron ought to have broughe this Action alone 
without the Wife. Cited. 1 Roll. Rep. 45. 


Trin. 6 Fac. Rot. 1717, Ray and Stephens ; For lun 
Action of Trover by the Husband for Money, ff the 


Of the Grads 
of the Wifo 


dum fo 


which the Wife had loſt at Cards, and Judg- # ag Cards. 


ment was for him though ſhe plaid in his 
Abſence; yet he may have Action for the Mo- 
ney won by her. 

If the Goods of a Woman are taken, and the 
man after marries, the Husband ſole ſhall have 


Replevin. Fitz, Rep. 43. 


\ 


Replevin. 


In all Caſes where the Wife ſhall not have Reg. 


the Thing when it is recovered, neither ſole 
to her felt nor joint with her Husband, but the 


Husband only ſhall have it, there the Husband 


ſole ſhall have Action without the Wiſe to re- 

cover it: As the Husband ſhall have Act ion ſole 

ſur Stat. 5 R. 2. for eniring into the Lands of 

the Wile. 38 H. 6. 3. 
1 


He 


Words. 4 


Reg. 


Reg. 


Reg. 


Juainder in Aftion, Chap. XXVI. 
He ſhall have a Quare Impedit ſole. 38 H. 6, 
3.6. ſo in Treſpaſs tor taking the Charters of 


the Inheritance of the Wife. 38 H. 6. 4. 


Baron ſhall have Treſpaſs ſole for Treſpaſs on 
the Land of the Wife. 38 H. 6. 3. 

The Husband ſole ſhall have an Action for 
Words ſpoken againſt his Wife, and if the 


Wife be joined with him, Jodgment ſhall be 


arreſted. Sid. 346. but they muſt be ſuch 
Words which are only actionable in reſpect 
of collateral Damages. 

Baron and Feme may not bring Treſpaſs 
of Aſſault and Battery of the Wife, but the 
Husband ought to bring the Action alone, b-. 
cauſe whatever Damages ſhould be recovered 
would go to the Husband only. Style p. 52. 

This Rule is in 3 Bulſt. 163. Bret and Cum. 
berland: It is a good and found Rule, That 


which the Husband may diſcharge alone, and 


of which he may make Diſpoſition to his own 


Uſe, and where the Husband may have the 


ſole Profit of that which is recovered ; for the 
Recovery of this he may have an Action in 
his own Name without his Wife, as Cove- 
nant, Vide infra, 

For perſonal Things Baron and Feme can- 
not join: But for perſonal Things in Action, it 


is in the Election of the Husband to join his 


Wife or not. And upon a Judgment given in 
Treſpaſs by Baron and Feme, of their Cloſe 
broken, and Corn carried away, it was rever- 
ſed. Cro. El. 153. Arundel and Short: So is 
the Rule in Mark, | 

Where Baron and Feme ſue for perſonal 


Things done to them, they ſhall not join ; but 
where they have a joint Intereſt as in Caſe, 


Quare Impedit, they ſhall join, Merch 47. 
Actions 


Chap. XVI. and of Feme ſole Merchant. 2 


Actions for Tores which ſurvive to the Wile Reg. 
after the Death of the Husband, the Wife ſhall 
join, and in no other Caſe. Baron and Feme 
bring Treipaſs for the Battery of the Wile, and 
tearing the Wile's Coat ad damnum ipſorum. 
Per Curiam, The Action as to the tearing of 
the Coat, ought to be in the Name the 
Baron only ; for it is the Goods of the Baron, 
and this had ſpecial Damages found by it ſelf, 
and then it is ad damnum ipſorum, which ought 
— to be. Sid. 224. Staunton and Ux. Vide Ho- 
art. 3 
Money was paid to the Defendant for the 
Plaintiff s Wiſe, as ſhe was Executrix. — 
Plaintiff brought an Action on the Caſe againſt an Acbim in 
the Perſon who received it as for Money had 7% en Nome 
and received to his Uſe, and he was nonſuited, 77 "9 5, 
for it ought to have been brought by the Hul. f Uſe as 
band and the Wie jointly ; But had the Mo- Exccurris, 
ney been received by an Authority from the 
Husband the Action might well have been 
brought in his Name alone. Salk. Rep. 282. 
If a Perſon commit Adultery with another 
Man's Wife by her Conſent, and there be no 
actual Force uſed, yet the Husband may maintain 
an Action of Aſſault and Battery againſt the A-. A#iom of Bat. 
dulterer, and alfo proſecute him in the Spiri- 4% 5rought by 
tual Court for the ſame Fact: But an Indict-“ F#:5xd 
ment will not lie for ſuch an Aſſault and Bat. — 
tery where the Wife conſented, nor may the of Adultery 
Wife join with the Husband in the Action. with bis Wife. 
And it was alſo held that a Perſon is not puniſh. 2 Preſeeu- 
able in the Spiritual Court for a Solicitation 3% 2 
of Chaſtity where Force is actually uſed, be- fir the 2 
cauſe the Force makes the Crime of temporal res. 
Conuſans. 6 Mod, 79. | 


— 


Where 
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Hasbend kills Where a Man is taken in Adultery with a. 
the Adalterer nother Man's Wife, if the Husband ſhall ſtab 
— the Adulterer, or beat out his Brains, he is 
fer. guilty but of Manſlaughter in the Eye of the 

Law. Kel. 137. 

Aion again: The Husband brought an Action againſt his 

his Wife's Fa- Wife's Father for detaining her from him; the 

* 2 — Defendant ſuggeſted that the Marriage was con- 

— 4 teſted in the Court. Chriſtian, and therefore 

mov'd the Trial might be put off till that Mat- 

ter was determined, but the Court denied to 

ſtay Proceedings. 1 Vent. 37. 

Afion for ta Mard brought an Action againſt Rich de uxore 

king away his abducta, and keeping her from him «que ſuch a 

— mg Day, which was ſome time before the exhibit- 

few. ing the Bill, and concluded contra formam Sta- 

tuti: After Verdict for the Plaintiff upon Motion 
in arreſt of Judgment, the Declaration was 
held good notwithſtanding the impertinent Con- 
cluſion of contra formam Statuti, altho' there be 
no ſuch Statute : But the Judgment was ftay'd 
for that it ſhall be intended the Jury gave 
Damages for the whole time mentioned in the 
Declaration. 1 Vent. 104. 

Reg. In all Caſes ſo long as the firſt Contract, or 
Specialty made to the Wife dum ſola, continues, 
me ſhall join, for as much as if ſhe die, the 

Baron ſhall not have Action for it, but as Ad- 
miniſtrator to her. And therefore in Action on 
the Caſe ſur Aſſumpſit, the Plaintiff declares that 
the Defendant being in Debt to the Wile of the 
Plaintiff dum ſola, he aſſumed to pay the Plain- 
tiff; and he further declares, that he being in 
Debt to the Wiſe of the Plaintiff, Cc. in other 
Sums, he accounted with the Plaintiff, and was 
found in Arrears ſo much, which he promiſed 
to pay: And after Verdict pro Quer Judgment 
was aireſted cauſa qua ſupra, but if the mm 

an 
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band declare that the Defendant accounted 

with him for Money due to the Wife dum ſola 

fuit, and was ſound in Arrear, which he aſſumed 

to pay; and in conſideration alſo that the Plain- 

iff would forbear until ſuch a time, he aſſu- 

med to pay: In the firſt Caſe it is ill aſter Ver- 

dict becauſe the firſt Contract continues, and 

the Wife ought to be joined; but in the ſecond 

Caſe the Action is founded upon a new Con- 

tract, which changeth the firſt by the Conſide- 

ration of Forbearance, and therefore in that 

_ Caſe the Action is well brought by che Baron 

ſole. Sid. 299. Tyrrel and Bennet. | 

L.. (the Plaintiff) married a Feme to whom 

Money was due dum ſola fuit, and the Husband 

and the Debtor came to account fot the Mo- 

ney. The Debtor being found in Arrear pro- 

miſeth to pay the Money due upon the Account, 

to the Husband at a certain Day; and for not 
performing his Promiſe, Plaintiff brought Acti- 

on on Indebitat' Aſſumpſit. Per Glyn, C. J. It Accomp alters 
is true, the Accompt alters not the Nature of = Noting 
the Action, but here the Verdict finds there Is - 
was a ſpecial Promiſe made to pay the Money aqumpſir, 
to the Husband; and here is a diſtin Day ſer but if che Ju- 
for the Payment, of the Money, and the Conſi. 9 fnd « ſpeere 
deration is good; | for here is 2 Debt due to“ Promiſe, % 
the Husband, and he may releaſe it: And the 

Doubt made by the Jury is, Whether the Acti- 

on be well brought by the Husband alone? Here 

is a Promiſe made to the Husband, and he 

hath brought the Action as if the Defendant 

were indebted to him ; yet he is not indebted 

to him generally, but ſub modo, (viz. jure axoris) 

but it Was not reſolved, becauſe the Writ of Er- 

ror was ill. Seyle's Rep. 473. Coney and Lawes. 
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Forme don. 


Joinder in Action, Chap. XVI. 
If 4. conveys Land to B. in Fee by Indenture, 


and covenants with him, his Heirs and Aſſigns, 
to make any other Aſſurance of it upon Re- 


queſt, for the better Settlement to B. his Heirs 


and Aſſigns; and after B conveys this to C. 
in fee, who conveys this to D. and his Wife, and 


the Heirs of D. and after D. requires of A. another 


Aſſurance, according to the Covenant, and he re- 
fufeth ; the Baron ſole without the Feme may 
not have Action of Covenant as Aſſignee to B. 


becauſe he and his Wife are Aſſignees, and 


therefore ought to join in the Action. P. 14. 

Car. B. R. Midlemore and Goodale. Cro. Car. 505. 
But in moſt other Caſes out of the foregoing 

Rules, the Baron may join the Wife with him 

or not, at Election. 

But for the fuller Illuſtration of this Subject, 

(wherein our Books ſeem to vary) I ſhall treat 


of the particular Actions brought by Baron, or 


Baron and Feme; and ſhew how the ſame are 
laid, and the Pleadings thereupon. 


And firſt of Actions which are real, or fa- 


vour of Realty, | 
Formedon in Reverter brought by Baron and 


' Feme, the Writ muſt conclude to the Feme on- 


Iv. The Caſe was; Robert, Earl of Eſſex, and 
Frances his then Wife, by Fine gave Lands to 
V. G. and P. M. and the Heirs of the ſaid W. 
to the Uſe of Eliz. Sidney, Daughter and Heir 
of Sir Phillip Sidney, Knight, and for Default of 
ſuch Iſſue to the Uſe of the ſaid Lady Frances, 
and her Heirs ; Er que poſt mortem præd Eliz. ad 
præfat Franciſcam revertere debent per formam 
donationis præd ac vigore Stat, Et eo quod præd E- 
lizabetha obiit ſine bærede de corpore ſuo exeun' : 
And the Earl and Counteſs counted accord- 


4 ivgly : 
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ingly : The Defendant Vicount Liſe pleaded in 
Abatement of the Writ, that the faid Counteſs 
at the time of the Death of the ſaid Elizabeth, 
was Covert of the Plaintiff her now Husband: 


ſo that the Right of the faid Tenements, / quid, 


ec. to her Husband and her, did revert ; and 
ſo by the faid Writ it ought to be ſuppoſed : 
Demandant demurs, and Judgment was, That 
the Wri: was ſufficient. The Differences are 
fine: If it were a Formedon in Deſcender upon 
a Deſcent to the Wife, there the Deſcent in 


the Writ muſt be made to the Wife alone; for 


the Deſcent follows the Blood, and to that the 
Baron is a Stranger. But in a Formedon in Re. 
verter, wherein already nothing is inveſted, but 
the Right only returns; there it may be laid to 
return, either to the Wiſe alone, or to the Ba. 
ron and Feme. 

But in a Ceſſavit by Baron and Feme, or a 
Writ of Eſcheat, or a Conſimili caſu, or Action 
of Waſte, becauſe there is veſted in them a 
Seigniory or a Reverſion actually, and che Land 
holden, or the preſent Eſtate to return, is to 
come in Poſſeſſion; in thoſe Cafes the Rever- 
ter is to be made to them both. E. Clanrickard, 
Hob. 1. 2. 

If a Diſſeiſin be made upon Baron and Feme 
in the Lands of the Feme, in Action brought 
to recover this Land again, the Baron and 
Feme muſt join. 1 Bel. 21. 


If a Feme recover in Aſſiſe, and after take V. 


Baron, and they are te- diſſeiſed, the Paron 
and Feme ſhall hwe a Rediſſeiſin, becauſe 
the Husband joineth for Conformity, and it is 
in the Right of the Wife who was diffeiſed be- 
fore. 1 Inſt. 154. b. though the Statute faith, 
iiders Diſſeiſitores, 
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VM. and M. his Wife were diſſeiſed of the 
Land he held in jure uxoris, and diſpoſſeſſed of 
his Goods; in Aſſiſe port by Baron and Feme, 
Judgment was given for them both, damna pro 
diſſeiſina 100 J. and pro bonis 100 Marks; Judg- 
ment was reverſed for the 100 Marks, becauſe 
the Wife had nothing in them. 2 I»f. 236. 

Q. Impedit. In Quare Impedit Baron and Feme ſhall join, 
and yet the Avoidance goes to the Executors 
of the Baron. Lit. Rep. 285. 


EjeQione Fir- In Eje#ione Firme, and Raviſhment of Ward, 


mz, the Wife ſhall join. Lit. Rep. 285. 
Pur Rent, Vide Avowry. 


8 In Avowry for Rent in the Right of the 
Wife, they ought to join. 4 H. 6. 14. as if 
Rent be due to the Wife before Coverture, ſhe 
and her Husband muſt join in the Avowry. 
In Replevin the Deſendant avows, becauſe 
his Anceſtor was ſeiſed in Fee, and let the 


Land in qua, &c. for Years, rendring Rent, 


and for Rent due to him and his Wiſe in Right 
of his Wife, he avows the taking; aſter Ver- 
dict for the Avowant Exception was taken, be. 
cauſe the Baron ſole avows, and doth not join 
the Wife with him; whereas it appears the 
Rent is due to him and his Wiſe, and he ought 
not to avow in his own Name only: But per 
Curiam, Becauſe he ſhews' the Truth of the 
Matter what it is, and doth aver the Life of 
the Wife, and ſo the Diſtreſs well taken by 
him, and the Rent due to him, it was adjudg- 
ed that the Avowry was good enough. Cre. 

Fac. 442. Wiſe and Bellent. | 
Note, Rent is as @ Choſe in Action. If a Man 
doth marry a Wife which hath a Rent, if the 
Wife dies before the Husband hath recovered 
. | it, 
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it, he can have no Remedy to recover it after 
the Death of the Wiſe; for it is meerly a 
thing in Action, and of the ſame Nature as an 
Obligation which is made by a Feme ole, 
who takes Husband and dies. 1 Bulſt. 132. 


Vide Reſceus. 


In Replevin the Husband avows ſole for 4vwry zy the 
Rent Arrear to the Wife dum ſola: It's well e- 7*:band Sole. 
nough ; if the Wife were made the Defendant, 
there they muſt both avow. 2 Cro. Fac. 3 
3 Keb. 647. Duke of Albemarle and Cutler. 

The Husband diſtrained ior a Rent-Charge 
in Fee, granted to his Wife for Arrears durante 
widuitate of the Wife, and upon Reſcous he 
brought the Action alone, and good; or at his 
Election he might have joined his Wife with 
him. Cro, El. 459. Fenner's Cale. + 


For Tithes. 


Action of Debt upon the Statute of 2 Ed. G. Tithes. 
by Baron and Feme for not ſetting forth. of 


Tithes; the Baron and Feme may join if the 


Baron be ſeiſed in Poſſeſſion of the Rectory in 
the Right of the Wile, or in Jointure ; and up- 
on Writ of Error Judgment was affirmed. 
Moor 912. Wentworth and Criſp: So Cro. El. 
608, 613. Baron and Feme poſſeſt in the 
Right of the Wife as a Termor, they may join 
becauſe the Wife is Proprietor, and the Action 
is given ta the Proprietor or Fermor. | 

An. unmarried Woman being Proprietor of P!92rietore 
a Parſonage took Husband, the Husband may 
not ſue for the treble Damages on the 2 Ed. 6. 
wichout his Wife; for the Baron is not intend- 
Y T 3 | ed 
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ed Proprietor as the Statute intends, but the 
Wife. 2 Brownl, 9. Ford and Pomeroy's Caſe. 


Covenant. 


further Aſſurance; B. aſſigns to Baron and 

Feme; they muſt join in the Action of Cove- 
nant. Vide ſupra, Midlemore and Goodale's Cafe. 
Baron alone may bring Covenant real on a 
Breach during Coverture, of a Covenant made 
to the Wife dum ſola. 1 Keb. 20. 
| Leaſe for Years was made to B. Defendant | 
] 
( 


| 
A. covenants with B. and his Aſſigns, for | 


Delt for Rent rendring Kent, afterwards the Reverſion of this 

by the Baron was granted to the Plaintiff and his Wife; the 

after the Term. Tenant for Years attorns, the Term ended, and 

for Rent Arrear the Baron brought Action of 

Debt alone. It's agreed, had the Term conti- 

nued, he ought to have joined his Wife with 

him. And per Curiam, The Action of Debt 

is well brought here, in reſpect of the Nature 

of the Thing by him to be recovered, which is 

as a Sum in groſs, and the Thing to be reco- 

vered is the Rent which the Baron alone is to 

have: The Action generally brought is good 

but had the Husband brought the Action as 

Aſſignee, by Aſſignment made to him alone; 

whereas the Reverſion was granted to him 

and his Wife jointly, that had not been good. 

2 Bulf. 234. North and Wyard, 1 Roll. Rep. 

Av.uwry: FI. Meſme Caſe. In Replevin, Avowry is 

made for Rent due to the Baron and Feme, 
and it appears that part was due to the Wiſe 

before Marriage, * a retro fore dum ſola fuit; 

and this had been the ſureſt Way: But per 

Curiam, It is goo] enough; hut the pleading 

the Avowry as made by them both, is good in 
Law; in as much as the whole Rent is = d 

| ue 
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due to them both; for the Rent was due to 
the Wife dum ſola fuit, and fo the ſame conti- 
nued at the time of the Marriage, and now 
by Marriage this is alſo made the Debt of the 
Baron, and the fame by Marriage is due to 
him as well as to the Wife. 1 BulF. 136, 137. 
Bowles and Peeres, 

It is ſaid in. 2 Keb. 712- the Defendant a- Here the 
vows by Deviſe of Rent to Fane Doe, who mar- 5e, # wo 
ries: Judgment was for the Avowant, not- 4 3 
withſtanding the Avowry be in jure uxorit, and cs 
the Wife no Party; for unleſs ſhe be made a 
Defendant in the Replevin, ſhe need not be 
Party in the Avowry. Osborne and Whitington's 
Caſe. and 2 Cro. Wiſe and Bellents Caſe cited. 

If a Leaſe be made by Baron and Feme of By Baron alone. 
the Wife's Land, rendring Rent, the Baron may 
bring an Action alone for the Rent; and quere 
if they may join. 2 Bulſt. 21. 

Reverſion granted to Baron and Feme, 
and to the Heirs of the Husband, there is a 
Leaſe in being and Covenant that the Leſſee 
ſhall repair; for not repairing the Plaintiff 
brings this Action without his Wife, whereas 
the Feme hath an Eſtate therein as well as the 
Baron, Sed per Curiam, The Action being pe- 
ſonal, and Damages only to be recovered, tne 
Baron may have the Action ſolely, or join the 
Wife if he pleaſe. Cro. Fac. 399, Sir J. Bell 
and Cumberland, On Statutes, | 

Baron and Feme joined in Action on the 
Statute of Labourers, and the Writ abated. 

On the Stat. 2 Ed. 6. of Tithes. Vid. ſupra. | 
Debt was brought by B. and his Wife, againſt Debs for Rent. 
E. for Arrears of Rent upon a Leaſe for Years 
made by the Feme, and her firſt Husband, to Pledge 
the Defendant, by Indenture. The Defen- 


dant pleads, That the Anceſtor of the firſt 


T 4 Husband 
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Husband was ſeiſed in Fee, and that it deſ- 


cended to the firſt Husband, and he was ſole 


ſeiled, and fo the Feme had nothing at the 
time of the Leaſe made. The Plaintiff demurs: 
Per Curiam, The Plea is good. It is true, 
when ewo join in a Fine or Matter of Record, 
he who accepts of them is concluded to fay 
that both gave it; but where it is by Deed, it 
is otherwiſe, for that cannot enure from one 
by way of Intereſt, and from the other by 
One Did ean. Way Of Eſtoppel, for one Deed cannot enure 
not enure from to two Intereſts: Alſo when two join in a Deed, 
one by way of and the one only hath the Intereſt, it enures 


— _ by way of Confirmation from the other, and 
ano 


not by way of Eſtop/el. But here this can neither 
be by Way of Eſtoppel, nor a Confirmation; 
for the Deed is utterly void as to the Feme, 
ſhe being Covert, and it cannot be an Eſtop- 


by way of E- 
ft pp whers 
both join, 


| pel, becauſe an Eſtoppel ought to be mutual 


on both Parts, and the Deed of a Feme Ca- 
vert cannot eſtop her. Cro. El. 700, 761, 
Brereton and Evans, r 
Q Elizabeth made a Leaſe of certain Mills 
for 31 Years to I. Cumberland, with Covenant 
to repair ;- the Reverſion comes to the King, 
who did grant this to Sir Jobn Brett, and his 
Wiſe; and for the Breach of the Covenane 
in the Letters Patents, for not repairing the 
Mills, the Husband alone brings the Action 
And per Curiam, It is well brought, and he 
might have joined the Wife with him if he 
would, 3 Bulſt, 162. Brett and Cumberland,” 
Baron and Feme join in a Covenant, and 
the Action was brought againſt them both, and 
it abated becauſe it ſhall charge the Husband 
only, 24 Edward z. 38. Þ 5 
S. and bis Wife ſeiſed of Land to them 
and the Heirs of the Baron, let by Indenture 
to the Deiendant ; wherein he covenants key 
| | nim, 
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him, and with the Heirs and Aſſigns of the 
Baron, to repair ; Husband and Wife convey- 
ed the Reverſion to the Plaintiff, who was 
Covert, and concludes his Declaration per quod 
actio ei accrevit, as Aſſignee of the Husband, 
and avers not the Wife to be dead; yet good 
becauſe it's brought by the Aſſignee of him 
who had the Inheritance, and the Eſtate for 
Life, being transferred in Fee is drowned. - Cro, 
Car. 285. Major and Tabot. — 


Waſte. 403 
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| Leaſe for Life is made to one, the Remain- Waſe. 


der to Baron and Feme, and to the Heirs of 
the Baron: Baron and Feme may join in Ac- 
tion of Waſte. 17 Ed. 5.7. ſo if Baron and 
Feme during the Coverture make a Leaſe, and 
Waſte is committed, _ . 

Error of a Judgment in Waſte againſt Te- 
nant for Years brought by Baron and Feme, of 
a Moiety, being ſeiſed in Reverſion to them 
and his Heirs ad Exbæredat ionem of them. Per 
Curiam, They muſt join in the Action, but 
the Concluſion muit, be 4d Exheredationem of 
him; but the Original not being certified, it is 
well enough. 2. Damages are given to the 
Baron and Feme. Which per Cur is ill, and 
ſhould have been amended in. Bill ; buc now 
it is too late, and Judgment was reverſed. 3 
Reb. 125. Curts and Bourne. 

In a Writ port by Baron and Feme upon a 
Leaſe by the Wife, ſor her own Life, before 
the Coverture, the Court ſhall ſuppoſe ad Ex- 
her dat ionem of the Wile, for ſhe had the Re- 
verſion, and ſhall enter for the Forfeiture, 42 
Ed. 3. 18. ZE | 
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Foinder in Aclion, Chap. XXVII. 

So if Baron and Feme bring a Writ of Waſte 
for the Inhericance of the Wife, the Writ 
ought to be ad Exberedat' of the Wife; for if 
it be ad Exbæredationem of the Baron and Feme, 


the Wrie ſhall abate. 8 H. 6. 9. 

In Action of Waſte in the Tenuit he is to 
join the Wife with him, becauſe this is in the 
Realty, and the Locum vaſtatum is alſo there to 


be recovered. 


Hausband, an! dies; living the Baron, he ſhall 


Debt on Bond. 
Obligation made to a Feme ſole, who takes 


not have the Obligation, nor any means now 


to recover the ſame Money due upon it; for 
this is a Thing in Action, the Benefit whereof 


Pleads. 


Ad damnum 
i pſorum. 


cannot be had but as in the Right of the Wife, 
which is now loft by her Death. x Bulf. 137. 
Bowles and Poore's Caſe, Noy 149. Style 208. 
but he may adminiſter and have it. 

Bond is made to a Feme ſole, who marries, 
the Husband muſt join with her in the Suit; 
for if Cauſe of Action ariſe before Coverture, 
though but Treſpaſs, where Damages are only 
recoverable, they muſt join. 1 Keb. 440. Har- 
dy's Caſe. 

If a Bond be made to a Feme Covert, 
and che Husband 5 the Obligor may 
plead non eff factum, for by bis Diſagreement 
the Obligation is no Deed, 10 Rep. 119. 
Whelpdale's Caſe. 

Debt by Baron and Feme upon a Bond 
made to the Wife dum ſola, ad damnum ipſorum, 
and good ; and it is the uſual way in ſuch Ac- 


tions to declare fo, and the Money due upon 


the Obligation not being paid to the Wie 


while ſhe was ſole, it was a Damage to her; 


and now being Covert, it is a Damage to the 
4 Baron 
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Chap. XXVI. and of Feme ſole Merchant. 283 ; 
Baron alſo, and ſo it is ad damnum ipſorum. 
Style 134. 

if a Bond be made to Baron and Feme, 
the Baron alone for this may have an Action 
of Debt. 3 Bel. 163. 

Action of Debt on Bond to the Wife dum Debt on Bond 
ſola, brought by the Husband only without 4 che 16. 
her, is not good: For if Cauſe of Action ariſe 25% f jun. 
before Coverture, though but Treſpaſs, where 
only Damages are recoverable, they muſt join; 
ſo in Indebticatus on Money due from the Wife 
dum ſols, on account being brought againſt him 
alone, judgment was reverſed. 1 Keb. 140. 

Hardy and Robinſon. 

Debt for Debt, Damages and Coſts, reco. 
vered by B. and his Wife, modo ſuperſtite, a- 
gainſt the Deſendant; and becauſe the Wiſe 
was not named in the Action, the Defendant 
demurred, but the Action well lay per Cur, 

Cro. El. 844. Butl and Delt. | 

A. makes a Bond to Baron and Feme, Baron 
dies, the Wife adminiſters, and brings Debt on 
the Bond as Adminiftratrix; ſhe dies before 


Judgment, and her Executor brought Debt 


that Obligation. It lies not. It was in 
her a ſufficient Election and Waver, and that 
perſonal Duty being a Choſe in Action may 
well lie in Jointure between Baron and Feme. 
Noy 149. Norton and Glover. 
Obligation made to Baron and Feme, the Joinder or wt 
better Opinion is, that the Baron may bring“ a1. 
the Action on this Obligation alone in his own 
Name, or he may join the Wife at Election. 
Style p. 9. 


| Debt 


* 


re : — 2 
* 


Judgment. 


On real Cen- 
tract. 


Scire fac" up- 


Joinder in Action, Chap. XXVI, 
Debt on Account. 


Baron and Feme aſſign Auditors to the Re- 
ceiver of the Feme before Coverture, and found 
in Arrearages; they ought to join in Debt 
upon this, for the Debt was before the Cover- 
ture, and it was but put in certain by the Au- 
ditors. 15 H. 4.9. | 

Debt lies by the Baron only for Debt, Da- 
mages and Colts, recovered by the Plaintiff 
and his Wife, modo ſuperſtite. Cro, El. 844. 

Debt on Bond to P. and K. ux. ejus, made 
to the ſaid R. dum ſola fuit, and Verdict and 
Damages aſſeſſed to Baron and Feme ratione 
detentionis debit, and good; for the Damages 
ſhall: be to both. Cro. El. 259. Gurney and 
Ux, verſ. Sir Ed. Cleare. 

Baron alone may bring Debt upon a real 
Contract made to the Wife dum ſola fuit, and 
broken during Coverture. 1 Keb. 20. | 

If Baron and Feme bring Action of Debt 


en 4 Judgment ſor Debt due to the Wife, and recover, the 


recovered by 
Baron and 
Feme, broug kt 


by the Baron 
only. 


Feme dies, the Baron may bring a Scire fac 
to execute this Judgment; for the Debt being 
recovered, the Baron after the Death of the 
Wife ſhall have it ; but if the Feme be Ad- 
miniſtratrix to her former Husband, and Ba- 
ron and Feme bring Debt upon a Bond due 


to the Inteſtate, and had Judgment to recover 
the Debt and Damages, and Feme dies, and 


after Year and Day paſt, the Baron brings a 
Scire fac to have Execution, it lies not, becauſe 
it was a Debt demanded by the Wife en auter 
droit; and though they recover, yet ſhe dying 
before Execution, the Debt remains to him 
who takes Adminiſtration in Right of the In- 
teſtate; and although the Baron be Party er 
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Chap XXVI. and of Feme ſole Merchant. 


the Judgment, yet he hath no Property in 
the Debt, and he who ought to have the Scire 


fac, muſt have Privity and Property to have 


the Debt. Cro. Car. 208. Beaumont and Long. 
Vid. p. 227, 464. 
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If Award be made that 7 /. ſhall be paid to Fr Award 
a Feme Covert, and 13 J. to the Husband, the Mong. 


Husband ſole ſhall have an Action for all the 
Money, becauſe it is a thing as comes in the 
Coverturez as if Baron and Feme make a 


Leaſe reſerving Rent, the Baron ſole ſhall have 


Action for the Rent Arrear. If the next A- 
voidance be granted to Baron and Feme, the 
Baron ſole ſhall have it. Lit. Rep. 13. 


Treſpaſs. Battery. 


Baron and Feme bring Action of Battery 


for the beating of him and his Wife: The Writ 


ſhall abate, becauſe the Wife cannot join for 
the Battery of the Baron, and the Baron can- 
not have Judgment alone, becauſe the Wife is 
joined with him in the Original: But the Ba- 
ron and Feme ſhall have Judgment for the Bat- 
tery of the Wife, for this is but one Judgment. 
1 Roll, Abr. 782. 

Baron and Feme brought Action for the 
beating of the Wife, and ad damnum ipſorum; 
it is good becauſe it is ſuch an Action as may 
ſurvive to her alone, and cannot be otherwiſe. 
Sid. 387. Horton and Ux. verſ. Byles. | 


Treſpaſs of Battery by Baron and'Feme, and Declaration. 


Verdict: It was moved in Arreſt of Judgmeut, 
that the Declaration was by Baron and Feme 
for an Aſſault and Battery made to the Wife, 
and they alſo declare that the Defendant, 
alia enormia eis intulit, which ought not to be, 
but ei intulit ; for the Wrong being a perſonal 

| Wrong 
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286 Joinder in Adlion, Chap. XXVI. 
Wrong done to the Perſon of the Wife only, 
cannot be ſaid to be done to the Baron ; to 
which the Court agreed. Style p. 236. Matt, 
and his Wife verſ. Lord; but Cro Fac. 664. 
Tomlin's Cafe contra, becauſe it is but Form, and 
the Baron may have Wrong by his Wife's Bat. 
tery : and ſo (ei is good. 


Declaration, Treſpaſs of Aſſault and Battery by Baron 


and Feme, and taking of an Horſe; and the 
Declaration is ad damnum ipſcrum. Per Curiam, 
The Baron and Feme cannot join in this 
Action. but ought to bring ſeveral Actions, for 
the Wrong done to each was ſeveral. Style 
130. Stradling and his Wife werſ. Boreman. 
Verdi# war, Baron and Feme brought Treſpaſs and Bat- 
ſe much Ds. tery for beating them both; upon Not guilty 
32-4 A pleaded, the. Verdict was for ſo much Dama- 
— ges for beating the Baron, and ſo much for 


Hausband, and 


ſo much for beating the Wife: On Motion to arreſt Judg. 

beating che ment, the Court ſaid the Plaintiff might re- 

Wife. leaſe Damages for beating of himſelf, and take 
Judgment for the other. 1 Vent. 378. 

Prkis. Treſpaſs of Aſſault, Battery and Wounding 
the Husband and Wife; on Not guilty, the Ver- 
dict was, as to the Wife guilty, e quoad reſid. 
not guilty. It was moved that Baron and Feme 
could not join in an Action ſor beating them 
both. Cro. Fac. 355, 655. 2. That there is 
nothing found as to the beating the Husband, 
and fo it is an imperfect Verdict, Et quoad refs. 
duum ſhall extend only to the other Treſpalies 
as to the Wiſe, Nelv. 106, Per Curiam, The 
Verdi& hath cured this Miſtake in the Action, 
Style 349. 2 Vent. 29, Hooker's Cafe. 


| Declaratlm, — Now the Caſe in Cro. Fac. is, Treſpaſs by 


\ Baron and Feme for Battery done to rhem 
both, and found for the Defendant, and certi- 
fied he did it as Conſtable, and double Coſts 

| prayed 
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ing him, mnecnon for beating his Wife, per quod 
| conſortium, &c. amiſit, It was moved that the ,ige 


Chap. XXVI. and of Feme ſole Merchant. 


prayed by Stat. 7. Fac. c. 5. It was moved 
that the Declaration was ill, becauſe Baron and 
Feme cannot join in Battery done to them 
both; and therefore Jud: ment oughe to have 


been given againſt the Plaintiff on the Declara- 


tion, and not upon the Verdict, and fo no 

Colts, But per Curiam, Becauſe the Defendant 

was found not guilty, and what he did was as 

Officer, the Plaintiffs ſhall not take Advantage 

of the Inſufficiency of the Declatation or Writ 

8 yum themſelves. Cro. Fac. 175. Heydow's 
e. 


287 


Baron brought Action of Treſpaſs for beat. D*claration, 


Plaintiff ought not to join the Battery done to 


the Wife, in the Action with the Batte: y done 
to himſelf; and therefore he ought to have 
joined his Wife with him in the Action. But 


per Curiam, It well brought; for the Action is 
not brought in reſpect of the Harm done to 
the Wife, but for the particular Loſs of the 
Baron, for the Loſs of the Company of the 
Wife, which is a particular Loſs to himſelf, as 
the Maſter for his Servant, And Cholmley's 
Caſe was, Action was brought for the Battery 
of his Wiſe, per quod negotia ſua infecta remanſe. 
runt, and had Judgment to recover. Cro. Fac. 
For. Guy and Lawſon, 2 Roll. Rep. 51, Meſ- 
me Cale. 

Treſpaſs, that the Defendant made Aſſaule 
on the Plaintiff's Wife, and ilam werberavit & 
male tractavit, necnon the (aid Eliz. cum one 
Gown, one Petticoat, of the Goods of the 
Plaintiff, /imulcum the laid Eliz. apud D. cepit 
abcarriavit & detinuit; and per quod ſolamen & con- 


ſortium, &c. amiſit, On non culp. Verdict pro Declaration 


Quer? is was aſſigned for Error becauſe the Ac- 
tion 


Per quod 
conſortium 


| 288 
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ipſorum. 


Ad damnum 


Joinder in Action, Chap: XXVI. 


tion was brought by the Baron ſole ſor the 


Battery of the Wife, which ought not to be; 
for the Tore and Damage is properly done to the 


Wife, and therefore the Husband ſole ſhall 


not ſue; and if the Wife ſurvive the Husband, 


ſhe ſhall have the Damage, and then the Da- 


mage being entirely given, the Judgment is er. 


roneous. Per Curiam, The Action is not here 
brought for the Battery of the Wife, but for 
the Loſs of the Husband for want of her Com- 


pany and Aid, and all is concluded with the 
per quod, and which extends to all that went 


before. Cro. Fac. 538. Hyde and Sciſſor. The 
like Caſe, per quod ſolamen, & c. Cro. Car. 89. 


Young and Pridd. But Telv, 89. is, that Baron 


Sole ſhall not have Action for Loſs of Service 
by beating his Wife, for Damages ſhall be pi- 
ven to the Wife for Tort offered to her Body. 


p The Plaintiff declared for aſſaulting his Wife 
—_— of which ſhe died, is not good; this being a 
of ſbe died. perſonal Tort to the Wife, is now dead with the 


Wife, and it is now become an Offence to 

the Crown, and drowns the particular Wrong, 

Telv. 89. Higgins and Butcher. 2 Inſt. 434. 
Treſpaſs of Aſſault, Battery and Impriſonment 


of the Wife, until the Husband paid 10 J. ad 


damnum ipſorum, ic is well enough. 2 Keb. 188. 
230. Browne and Tripp. by 

Battery brought by the Husbard for the 
beating of the Wife ad damnum ipſorum, it is ill 
on general Verdict pro Quer, and for the Bat- 
tery of him ſhe cannot join; but if the Jury 
had found the Battery or Damages ſeveral, it 
ol be otherwiſe. 2 Keb. 269. Jones and A- 


So 


Chap XXVI. and of Feme ſole Mcrhant. 28g 
So is Dunoill and Maſcal's Caſe. 2 Keb. 81 3. Aim for Bat* 

I1 Treſpaſs by Baron and Feme for beating. f — 

the Wite and taking away from her an Apron, Cc. 1 — 

and Verdict pro Quer general. It was moved ren. 

in Arreſt of judgment, that the Wiſe cannot 


join as to the Goods, and Judgment was ſtay- 


ed per Curiam, unleſs there had been ſeveral 
Pleas, and ſeveral Damages. 3 Keb. 813. 
Note, Where the Action and Damages do 
ſurvive, the Concluſion ſhall be ad damnum ip. 
ſorum, as in Action for Battery of the Wile ; 
but in Action for beati-g the Baron and Feme, rnit 
they cannot join nor conclude fo. 2 Keb. 434. 
Atwood and Parnes's Caſe. 
Aſſault by Baron ard Feme for beating Ba- 
ron and Feme, they were found guilty of beat- 
ing the Wife only, and nothing was found con- 
cerning the Battery of the Baron. Per Curiam, 


I not guilty had been found as to the Baron, 


it had been well; but here is a non Liquet as 
to him. 10 Co. 130, b. and it is a void Verdict, 
part of the Iſſue being only found. 1 Inf. 227. 
and he e is no Diſconti uance, the whole be. 
ing continued; and Venire de Novo awarded. 
Hardr. 166. Rocbel's Caſe. 


Of Treſpaſſes done to the * [ate and Freebold of the 
| IWife. 


Treſpaſs by Baron and Feme, quare clauſum Quare clau- 
fregit. Per Curiam, They may well join in this ſum fregit. 
Action; fo they ſhall join in a, Quare Impedit; 
and fo in Action of Trefpifs for cutting down 
of Trees; and in the principal Caſe, it ſhall be 
taken by Intendment that they ate Jointenants. 

1 Bulſt. 110. Maynard and Towe. | 

2 Vent, 195. Treſpaſs quare clauſum fregit by 

Baron and Feme: T's Chiet Juſtice, was 
8 0 


306. Trignel and Reeve, Bright and 


uare 
_ fre- 
git & her- 
bam ipſius 7. 
& Ux' ejus 
a meſſuit, Ee. 


Jeinder in Aion, Chap. XXVI. 
of Opinion, that the Wife ought to be joined 
with him tho ic was her Land: Ventrit contra, 


The Action will ſurvive, and they have Ele&i. 
on to join or to bring it alone. 1 Brownl. 21. 


Cro, 


ddis's 

_—— by Ba d Feme for entri 
reſpaſs ron and Feme for entring up- 
on the Wife's Land, and berbam ipjims Thomæ 
& Annz adtunc & ibid, creſcen? meſſuit & ſuccidit 
& in fenum compoſuit, & 20 carurat inde prove- 
niem, &c. It was objected, that this Action doth 
not lie for Baron and Feme for the 20 Loads 
of Hay taken, for it is a Chattel ſevered from 
the Inhericance, and veſted in the Husband. 
Per Curiam, They may well join; as they may 
join in Treſpaſs, de clauſo fracto, and cutting 
their Gaſs, fo they may for carrying away 
the Hay coming of it : Aliter if it had been for 
20 Loads of Hay, and not ſaid inde provenier”. 
Cro, El. 156, Cookſon and Caſtles Cale: The 


1 Roll, Abr. 348. Hob. 180. 1 Cre. 96. 


like Cafe is that of Wilk, and Peerſon. x 


Leon, 107, No 149. Treſpaſs by Wilks and 
his Wife, and 7 P. Quare clauſum fregit her- 


lam ſuam meſſuit & fenum ſuum aſportavit ad 
daumnum ipſius M. & Ux, & Tho. P. Exception 


Ad damnum 
ipſorum 


was taken that it was not the Hay of the Wife, 
nor was ſhe damnified by it, but her Husband. 
By Wray: It is good enough; tor though it be 
not good for the Hay, yet it is for the break- 
ing the Cloſe, & berbam meſſuit makes it good- 
Treſpaſs by Baron and Feme for breakin 
the Cloſe of the Wife ad damnum ipſorum; an 
after Verdi&, per Curiam, This Declaration is 
not good, nor aided by the Stat. Cro. Fac. 473. 
Marſhal & Ur verſ. Dorley, 
Treſpals, Quare clauſum fregit & Rada meſſuit, 
brought by Baron and Feme, and judgment gi- 
| ven 
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fecit, come fun in Caſe de Midwych. Ex Manu- 


Chap. XXVI. and of Feme ſote Merchant. 


ven for them, but | was reverſed, becauſe Feme 
Covert may not have Blies in Common with 
her Husband; and if it were that the Blees were 
common to them before the Coverture, that 
ought to be ſhewed ; for the Count ought to 
have a general Intendment and not ſpecial. 

P. 3x. El. B. R. Nite, The Difference be- 
eween this Caſe and the Caſe of Cookſon ſupra 
Quare berbam meſſoit, & 20 careftatas fani inde 
8 &c. becauſe the Hay depends on the 

eaking of the Cloſe, and all was but one 
Trefpaſs. Dyer 305, b. in marg. yet vide Roll, 


Rep. 264. | 
Trover. Vide Supra Principio bujus Capitis. 


29 r 


Baron and Feme brovght Eſcape ; the Huſ. Eſcape. 


band only arreſts the Priſoner with a Latitar 
and takes the Latitat in his own Name ſole ; 
and now in the Declaration in Eſcape, he de- 
clares that he took out the Latitat, ea intentione, 
to charge the Priſoner upon a Bond made to 
the Wife when ſhe was ſole; and per Cur It is 
good. 2 Roll, Rep, 312, 

It Treſpaſs be made to Baron, and Battery 
to 8 Wife, _ owe r= ad 
reſpond' A. quare clauſum fregit ubboſcum, &c. 
Fn 6 iyfius 2 fe 2 Et 4d 
reſpond A. & E. de placito quare clauſum ipſornm, 
AGE, Oc. fregit ac in ipſam E, inſultum fecit, 
&c. Et non ad reſpond” A. quare clauſum ipſius A, 
apud, 8c. fregit. Et in ipſam E. apud R. inſultum 


{cript, Myz.Brownloe. 
| . 
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- Joinder in Aion, Chap. XVI. 
Action on the Caſe. 


| Sar Aſſumpſt. 

The Plaintiff, in Conſideration the Father 
of the Defendant, having Intereſt in certain 
Wood and Timber, would not cut them, but 
would permic them to come to the Defendant, 
his Heir apparent to the Land, aſſumed to 
pay 100 J to his Daughter, being zhe Wile of 
the Plaintiff: Verdict pro Quer”. It is intended 
after Verdict, that the Father had good Power 
to cut them down. Per Curiam, The Action 
is well maintzinable by the Plaintiff, for the 
Benefit appertains to the Daughter, and he 
may refuſe it. Sir Tho, Fones 102, 103. Dut- 


ror and Ux againſt Poole, 1 Vem. 318. Meſme 


Caſe. vid. 331. | 
. T. was indebted to T. J. in 201. T. J. 


made E. his Wife Executrix; whereas T. T. 


was indebted to E. ſor Wares bought of her, 
and T. I. died, and made his Wiſe Executtix, 
(now the Wiſe of the Defendant) and E. took 
the Plaintiff ro Husband, and the Plaintiff re- 
quired Payment, and the Defendant in Conſi. 
deration he would forbear her, promiſed, &c. 
Cuære, If the Wiſe ought to have been joined 
in the Action; becauſe the Ground of the 


Action to the Plaintiff principally ariſeth from 


che Plaintiff *'s Wife, beng Executrix to her 
Husband, and for a Debt due dum ſola ? But 
by two Judges againſt one, It is good withic ut 
her, for that is but part of the Conlideration, 


and the Forbearance is his Act only; and there- 


fore the Action lies for him. Cro. Fac. 110. 


Aynes and Lee. 


_ Whereas the Defendant received of the Plain- 
tiſfs Money by the Hands of the _— 
1 ite 


Chap. XXVI. and of Feme ſole Merchant. 
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Wife, Ce. The Defendant in Conſideration 


thereof, promiſed unto them to pay it at ſuch a 
Day, and alledgeth the Breach for Non- payment. 
The Defendant pleads Non aſſumpſit, and found 


for him: It was moved in Arreſt, that this 


Promiſe is void, being for Monies of the Baron 


and Feme's ; and ad damnum ipſorum cannot be; Ad damnum 


tor a Feme Covert cannot have Goods with her 
Husband ; and though it was objected, that it 
may be for Money due to the Wife dum ſola, 
or for Rent during the Covertute, it was held 


ipſorum. 


it ſhall not be ſo intended without it had been 


ſhewed, and adjudged for the Defendant. Cro. 
Fac. p. 644. Abbot & ſa Feme verſ. Blofeild. 
Indebitatus by the. Baron alone for Money 
due to the Wife of the Plaintiff, as Executrix ; 
Judgment per Curiam was ſtayed, though the 
Husband hath Power co diſcharge ſuch a 
Debt. So had it been ſur computaſſet with the 
Wife, or any other Promiſe raiſed by the 


Law: But by Wyndbam, Were the Action on 


a Promiſe made to the Husband in Conſide- 
ration of Forbearance, he alone might bring 


the Action. 1 Keb. 106. Hyrrel and Bennet, 


Sid. 299. 
If Aſumpſit be made to a-Feme Covert they 


_ - ought to join. Sid. 25. Sbipſton and Booler, 


as Affumpfit. A Feme Covert, which was a 


Surgeon, in Conſideration of a Cure by her 
made, that the Action ought-to be broughe b 
the Baron, Cro. Fac. 205. Brasford and Buc 


ingbam. 2 Cid. 128. in both their Names. 


If A. ſpeak with B. to ſell Land to B and 
after B. promiſeth to K. the Wife of 4. in 
Conſideration ſhe will not hinder the ſaid. A. 
her Husband, to levy a Fine to him of the 
ſaid Land, to pay to her 10/7. or to give her a 
Riding Suit; if the Wife doth not hinder the 


Premiſe to). 
Feme., 


U 3 Husband, 
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Huzband, but he levies the Fine accordingly, 

che Husband and Wiſe may have Action on 

the Promiſe, for the Promiſe is laid in the De- 

claration to be made to the Wife; ſor they may 

lefion. join at the Election of the Baron. 1 Roll. Abr. 
| 32. Faucet's Cale. 


| Po. If 4. be in Execation at dhe Suit of. R and 


Tem. . a Stranger, comes to B's Houle in the Ab- 

ary and aſſumes to the Wile, that if B. 
her Husband will diſcharge A. out of Executi- 
on, that he will pay the Debt at ſuch a Day if 
A. doth not pay it before; and after B. comcs 
to his Houſe, and his Wife ſhews to him che 
the ſaid Aſſure and agrees to it, and diſchar- 
geth B. out of Execution. B. ſhall have Action 
on this Aſſumpſit, 1 Roll, Abr. 31, 32. 27 H. 8. 
24 · Tatam's Cale. Godbolt 361. 

Promiſe made to the Baron and Feme du- 
ring the Coverture, Action may be brought in 
the Name of the Barem only, or elfe he may 
join her at Election, as I conceive. 

C. and his Wife brought Addion ob the Cale 
againſt T. and declared that the Defendant in 
conſideration the Plaintiff wonld marcy, A. that 
e — Plaintiff * ere” tomake 

a Legacy given by her Father's Will, and 

424, more, at ſuch a time; and that thereup. 

on he did marry her. On non Afjeangſe, and 
Verdict pro Quer, it was moved in Arreſt of 

Judgment that the Wiſe was joined in the Acti- 

The' the Mo- on. And per Curiam, Here the Promile was 
ney he promiſed made to the Husband only, and be is anly to 
> gp „ . have che Bencfit of the Promiſe ; and though 
„ fait the Money is to be paid to both, yet it waud 
have the Adi. he inconvenient to intitle the Wiſe to it, for 
en, 2 3 —.— „ nar ran 
TIAgSE „ Ac iat "Ty 
ul Cortere and his Witt again Theobalds, 

Whereas 
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Chap. XXVI. and of Fexe ſal Merchant 
Whereas the Wife of the Plaintiff in Conſide- 


ration the Defendant ſhould marry her Daugh. 


ter, had given to him 10 J. he promiſed to the 
Wife that if he did not marry her Daughter, he 
would repay the 10 J. and avers he did not 
marry her; and Verdict pro Quer. The ARi- 
on was brought by Baron and Feme. And per 
Curiam, It is well brought; ſor the Agreement 
of the Husband maketh the Promiſe good ab ini- 
tio to the Husband, and it being made to Wife, 


they may join in the Action. Cro. El. 61. Prat 
and Us. verſ. Taylor. 1 Keb. 272. 


If a Man promiſe to give 1001 to the Wiſe 
of J. S. they ought (per Cur”) to join in Action 
for Recovery of it. 1 Bulſt. 21. e 

Action on the Caſe pur Torr. 

A Feme ſole had Right to Common for her 
Life, and ſhe marries; the Husband was inter- 
rupted in taking the Common, and he brought 
Action in his own Name and good, being on- 
8 os recover Damages. 2 Bulſt. 14. Butler's 
So in Quare Impedit. 

So in Ej ectione Firme. 

Jobn C. and Joan his Wife brought Actiou 
on the Caſe againſt G. M. and declared, Where. 


as the ſaid 7obn and Jaan were ſeiſed of a 


Meſſuage and Lands in jure Foannæ, and that 
the ſaid Jobn and Jaan, and all thoſe whoſe 
Eſtates they have, &. in jure Foannæ time 
out of Memory have had Common in ſuch a 
Waſte, which is the Soil of the Defendant pro 
omnibus aueriis levant & couchant, & c. and the 
Defendant had incloſed 20 Acres of the ſaid 
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Waſte, Per Curiam, The Preſcription is good, Preſcription 


for Common in 


though it had been better if he had ſaid all/ 


thoſe whoſe Eſtate the Wife hath ; but this is Jute Uxoris. 


Tantamount, for it goes meerly to the State of 
| V4 the 
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the Wife; and the better Opinion was, that 
the Wife could not join in this Action; as if 
he were ſeiſed in the Right of the Wife, and 
he brings Treſpaſs for Treſpaſs done upon the 
Land, the Wife may not join, for ſhe ſhall 
not have Damages if ſhe ſurvive; but if Bat- 
tery be to the Wife, they both ſhall join, for 
the Wife ſhall have the Action if ſhe ſurvive, 
and fo was the Cook of Gray: Inn s Caſe; but 


here the Husband only loſeth the Benefit of the 
Common, and the Wife ſhall not take this with 


her Cattle, for ſhe (ball have none during the 
Coverture. Lit. Rep, 285. Caſtrell and Sir 
Geo. Marr. | . 

But in Baker's Caſe. Cro. Car. 418. Action 
was brought by Baron and Feme, for that the 
Wife before Marriage was poſſeſs d of a Leaſe 
for Years of a Cloſe, and had a Way from her 
Cloſe over And the Defendant to hin- 
der her of her Way, erected a Building ex 
tranſverſo viæ pred and that aſterwards ſhe 
married the Plaintiff Baker, and they . after 
their Intermariiage could not uſe the ſaid Way, 
to their Damage, &c. It was excepted, ' that 
the Wife ought not to join with the Husband 
for the ſtopping during the Coverture ; ſed non 
allocatur, for the Wrong was done to the Wife, 
and the Husband had it but in the Right of 
the Wife. Baker verſ. Brereman. | 

Baron and Feme join in Action on the Caſe 
for a vexatious Suit in the Court of the Ordina- 
ry, being preſented falſly and maliciouſly, that 
they made Hay on a Sanday. It was a Doubt 


- if the Action lay by Baron and Feme, becauſe 


their Vexation is ſeveral, at leaſt the Feme can- 
not have Damages for the Vexation to her 
Husband, & adjornatur, C10, Fac. 355. Ward 
and Ux, ver ſ. Peaſe, | ; 
Feme 
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Feme Leſſee for Years of a Mill, takes Hul- Suit to c Mil 


band, the Baron and Feme cannot join in an 
Action on the Cale for the Suit, becauſe it is 
only to recover Damages, and not the Term. 


Hob. 189. | 


One covenants to ſtand ſeiſed to the Uſe of 
himſelf and his Wife, for their Lives, and after 
to his Son, except the Timber Trees; ſaving 
that his Wife ſhall have the Shrowds and Lop- 
pings. Husband dies; ſhe marries the Plam- 
tiff: The Son cut down 50 Oaks, whereby the 
Plaintiff loſt the Benefit of the Shrowds. Ver- 


dict pro Quer. This Action was brought by 


Baron and Feme, and good, though the Huſ- 
band might only have releaſed the Damages; 
and if ſhe ſurvive, ſhe ſhall have the Action, 
and the Damages alſo. Cro. Car. 437, Trigmel 
againſt Reeve, 


Reſcous, 


The Baron diſtrains for Rent due to the 
Feme dum ſola fait ; Reſcous is made, Baron ſole 
ſhall have a Writ of Reſcous, or at his Pleaſure, 
he may join the Wife with him; yet for a 
Debt due to the Wife dum ſola, they ought to 
join. Moore 442. Fenner and Plasket, 

Rent-Charge granted to the Wife, and to E. 
C. her firſt Husband. E. C. died; ſhe marri- 
ed the Plaintiff, and for Rent due durante vi- 


duitate of his Wiſe, he diſtrained, and upon 
Reſcous he may bring Reſcous in his own Name, 
or join the Wife with him at Election. Cro. El. 
459. Fenner's Caſe, Vid. ſupra. 


Detinue. 


. 4 
* . 
* — 
ow 4 F 


the Right of the Wife. 15 Ed. 4. 9. b. 


Due. 
Baron and Feme ſhall join in Detinue for 


Charters concerning the Inheritance of the Wiſe, 
(for the Wife ſhall have them again when re- 


Covered.) 38 H. 6. 4 


Baron and Feme may join in a Writ of Reſ- 
cons where the Hus claims the Seigniory in 


For Bailment dum ſola Baron and Feme can- 


not join in Detinue. 1 Xe. 640. 


Poreible Entry, 


in Action of Forcible Entry on the Wife's 
Land, ſhe was joined with her Husband, 2 Vent. 


195. 
* and Feme brought a Writ of Conſpi- 
racy, it will not lie. Aarch Rep. 47. 


Error, Vide Fine. 


Where the Baron and Feme ſball join or not, and 
bow and in what Caſes, 


If Action be brought againſt 4. as a Feme 
fole, where ſhe is a Feme Covert, and ſhe 
pleads to Iſſue as a Feme ſole, and after a Judg- 


ment is given againſt her, and ſhe is taken in 


Execution, ſhe and her Husband may bring 2 
Writ of Error for this, other wiſe the Husband 
would be prejudiced in his Conſor:ſhip of his 
Wife, and of her Care about his Family ; and 


he hath no other Means to aid himſelf But in 


the Caſe of a Fine the Baron may enter and 
avoid it. M. 15, Car, 1. B. R. Edwards and 


Simpſon on Judgment in the Marſhalſea. Tr. 1651. 
Haywards 


gi 
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and his Wite 
* and Outlawey againſt them in Debt, nor «ſign Er- 
an 
could not aſſign Error but in Perſon: and be- -- 
cauſe thy kabund could not bring in his Wife, & gef them 


Hayward's Cale. So in the ſame Caſe if the 
Action be hronght againſt A. and others, they „ 
all with the Husband may join on the Writ 
of Error, 1 Rall. Abr. 748. and the Judg- 
ment ſhall be reverſed for all, becauſe it is en- 5 
tire. They may aſſigu for Error the Cover- covertare 
ture of the Wiſe. 1 Roll. Abr. 776, and the the Wife 
Difference is, in Style. Rep. 280. A Stranger for Er- 
to a Record may bring a Writ of Error to re- 
verſe it, as in the principal Caſe the Baron 
was, but that is only where be may have an- 
other Remedy to avoid the Prejudice ; which 
in this Caſe he hath not. 

if the Husband ſeiſed in the Right of his Zjecment. 
Wite make an Ejeftment Leaſe, and the Leſ- 
ſee bring Action upon it, and had a Verdict 
and Judgment, it is no Error to alledge the 
Death of the Woman before judgmem, by 
which the Intereſt of che Husband, and. the 
Leaſe made by him determines, becauſe the 
Wife nor Husband are Parties to the Action, 
and this depends upon the Title to the Land, 
for the Plaintiff may ſay that the Baron was 
ſeiſed in his own Right, Heb. Wilks and 
Fordav, 1 Roll. Abr. 768. | 

If the Wife be received by Default of the 
Husband, and loſe the Land by Judgment, the 
Baron and Feme ſhall have a Writ of Error. 
4 Ed. 5. 21. 6. Ny 

If Baron and Feme levy a Fine, they may by 
Error reverſe the Fine for Nonage of the 
Wilke, during the Life of the Husband. 2 Co. 
Beckworth's Cale, 77. l. Worley's Cale. 
brought Error to reverſe Runen con- 


becauſe it was to reverſe Outlawry, they rer wit bent 
his Wife to 


It 


te Wadd. A 
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And yet ie was no ſuch Wonder; for King 


it was held that he could not aſſign Error, for 
he cannot affign it without his Wife, and fo is 
the Courſe of the Court. Cro. Es. 611. Made 


and his Wife againſt Smitb. 
Where Baron and Feme ſue in an Aion 


they ſhall fue by Attorney, for the Husband 


makes Attorney for them both. 2 Saunders 213. 


This is to be underſtood where the Wife is 


of fall Age. 


4 Feme Covert without ber 
* Fame ſole — 20 


In two Cafes a Feme Covert hath been in 
our ancient Books held to be able to ſue with- 
out naming her Husband. 


1. In Cafe of Exilement. 
2. In Caſe of Abjuration. 


As to Exilement it was the Caſe of Sir 


Robert Belknay's Wile : Her Husband being ba- 


niſhed beyond Sea in the time of H. 4. the 


ſued a Wit of Dower in her own Name with- 


out her Husband, he being alive ; and recover- 
ed it : Which occaſioned one to make this Re- 
flection. 


Eece modo mirum quod famina fert breve Regis 
Non nominando virum — robore Legis: 


Edw. 3. long before brought a Quare Impedit 


againſt the Lady Maltraverſe, and the pleaded 
the was Covert of Baron; whereto it was re- 


| x for the King, That her Husband the 


d e was exiled for a certain 
Cauſe; and ſhe was ruled to anſwer, « 


So 
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So in the Caſe of Abjuration : It was IWey- 
land's Caſe in the time of Edw. 1. It was 
held that after the Abjuration of her Hudband 
ſhe ſhould have her Jointure, and an Action 
was brought by her alone for a perſonal Wrong 
done to the Eſtate conveyed to her. 1 If. 
132. b. 133. 4. 3 Bulf. 188. becauſe this Exile 
and Abjuration is a civil Death: But in Rele. 
gation or Exilement for a time, alter. 

ln ſome other Caſes a Feme Covert may 
fue without her Husband. | 

Feme Covert by the Cuſtom of Londen ſhall 
ſue without her Husband as ſole Merchant; by 
Wray ; but the Action muſt be laid within the 
City, in Chamberlain and Sharp's Caſe. 1 Les. 
137. 
But every Feme which trades in Londos is 
not a Feme ſole Merchant, | 

On Habeas Corpus to remove the Body cum 
can ſa of the Wite of B it was returned, That 
the Action was brought againſt her and her 
Husband, in Lands as a Feme fale Merchant, 
for Wares bought by the Feme, wherein the 
Husband was only named for Conformity ; and 
by the Cuſtom the Execution ſhall be only a- 
gainſt ber. Cro. Fac. Langham verſ. the Wile 
of Bluet, 

The Caſe in Littleton's Reports was; Bluer 
was a Vintner, and preſs' d for a Soldier beyond 
Sea, and goes over Sea; the Wife takes an 


Houſe, and buys Wine of Langham, who truſts 


her, ſuppoſing her to be a Feme Sole Mer- 
chant: Aſter the Husband returns, and the 
Wife denies to pay for the Wine, and the 
Doubt was if the Wiſe were a Feme ſole Mer. 
chant by the Cuſtom ? And the Words of the 
Cuſtom were read, That where a Woman ex- 
ctciſeth a Trade, wherein her Husband doth 

not 
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tages, and ſhall be ſued as a Feme Sole Mer. 
chant by the Cuſtom : And by Richardſon and 
Telverton, She is not a Feme Sole Merchant 
within the Cuſtom, for her Husband exerci- 
ſed the ſame Trade; and by TLelverton, Feme 
Sole Merchant onght to be the Widow of a 
Tradeſman, who takes a ſecond Husband, and 
ſhe after exerciſeth the Trade of her firſt Huſ. 
band. But Croke, Hutton and Harvey contra. If 
the Husband meddle with the Trade of the 
Wife, then ſhe is not a Feme Sole Merchant ; 
but if the Husband be beyond Sea, or becomes 


Bankrupt, or leaves his Trade, and the Wife - 


exerciſe the ſame Trade, or they both exer- 
cile the ſame Trade diſtinctly by themſelves, 
and not meddle the one with the other, -the 
Wife is Sole Merchant. Lit. Rep. 31. Meſme 
Caſe ; but wid in 1 Croke 67. the ſame Caſe. 
The Cuſtom fr Feme was indifted as a Feme Sole Mer- 
s Ene Sols Chant, for felling Ale, and her Husband not 
Merchant wos joined; where ſhe uſeth the ſame Trade, ſhe 
alledged, and doth it 25 a Servant, and he alone ſhall be in- 
4 P . dicted: Nor will any Action lie here (in B. R.) 
9 044 erb apainſt her alone, and a Procedendo was award- 
ed. 2 Keb. 583. Moreton and Pacman: So 2 
Procedendo was awarded in Royſton and Foory's 
Caſe on Suit of a Feme Covert as Sole Mer- 
chant, the Cuſtom being alledged in the De- 
EE oa claration. 3 Keb. 302. | 
Wife may ſu Tf Baron and Feme are divorced cauſes Adulte- 
as a FemeSoleyjj, and aſter the Wife ſues Sole without the 
v Piritu- Husband for a Deſamation; although the Di- 
cart. vorce does not diffolve the Marriage, yer be- 


cauſe he Wife may ſue as a Feme Sole, in ſuch 


Caſe by the Courſe of the Spiritual Court, no 
Prohibition ſhall be granted though iy be 12 — 
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not intermeddle, ſhe ſhalt have all Advanta- 
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the Uſage of our Law. 2 Roll. Abr. 298- and 
fot. zoo, 301. 
There is a Caſe in 1 BulfF. 140. which I think 
is miſteported: If a Feme Covert in the Ab- 
ſence of her Husband, he being beyond Sea, 
doth bring Treſpaſs of Aſſault and Battery made 
upon her, in her own Name, and in the Name 
of her abſent Husband, this is well brought, 
and ſhe may bring ſuch Action in her own 
Name without her Husband, quod cave; but 
ſhe cannot be ſued by another without ker Huſ- 
band, tho? he be then beyond Sea, ſuch a Suit 
cannot be maintained before the Return of her 
Husband. | 
If I make a Leaſe to Baron and Feme, and gary md 
they covenant to do no Waſte, or to repair Feme covenant 
Houſes, and the Husband dies, and the Wife wer te commit 
Jarvives, and boldeth it; if the Wife commit 7/2 Born 


Waſte, or do not repair the Houſe, no Action „, again 


lies againſt her; but in ſuch Caſe the Wife is 2. wife. © _ 


tied to pay Rent, or to perform a Conditioa 
made on the part of the Leſſor, but not to ob. 
ſerve or perform the Covenant of the Leſſee. 
I Brownl, 3 t. 

If a Suit be in the Spiritual Court againſt a Sir n « 
Woman for exerciſing the Trade of a Midwife Women for 
without Licence of the Ordinary againſt the e rhe 
Canons, a Prohibition lies ; for this is not any —_— . 
Spiritual Function, of which they have Conu- 
ſance. 2 Roll. Abr. 286. Benſkin and = 

A Wife that hath concerned her ſelf in her 
Husband's Trade, may uſe it when a Widow, 
if ſhe has lived with her Husband ſeven Yeaw; 
for ſhe ſhall be conſtrued to be within the 
Words of the Statute, and to have ſerv'd an 


2 tho never put Apprentice. 
Showers Rep, 242. 


2 A 
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EY Juoinder in Action, / Chap. XVI. 
The Husband A Feme Sole Trader died; being indebted 
promiſes Per. 57]. The Husband promiſed to pay it after her 
a e, Death; and it was held, That there was no ſuf- 
who war & ficient Conſideration to found the Promiſe up- 
Feme, Sole on, and therefore it was void; for where the 
Trader; void. Feme exerciſes a Trade, in which the Husband 

does not intermeddle, ſhe ſhall by the Cuſtom 
of London, have all Advantages, and be ſued 
He need not as a Feme Sole. In her Life time he was on- 
bail his Wife, ly nameable for Conformity, and he need not 
if ſhe be have put in Bail for her, nor were his Goods 

| 3 Tren chargeable upon Account of her Trade: But 

. where a Feme ſole Trader acquires an Eſtate, 
and dies, and the Husband poſſeſſes himſelf of 
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it, poſſibly he may be anſwerable for her Debts. | 
Shower's Rep. 183. | | 
If a Feme Covert brings an Action againſt 1 
a Man as a Feme Sole, and the Defendant ] 
pleads in Bar, he cannot afterwards aflign this C 
| or Error, Shower's Rep. 1831, I 
5 Out of the Ci» If out of the City, the Husband and 1 
t ty where the Wife cohabit, and the Wife deals ſeparately, a 
| Wife _ her Contracts ſhall charge the Husband ; for el 
porately Cohabitation is ſufficient Evidence that he had 5 
q . 
f eharge the Notice. W Med. 162, ' 11 
4  Huiband, if he n 
| cohabit with e 
t ber. | 
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CHAP. XXVII. 


Special Actions brought by a Woman. Cui in Vita. 


Appeal. The Nature of an Appeal. The Pro- 
ceſs, Pleadings and Trial in an Appeal, Quare 
Impedit. Action: on the Caſe for ſcanda. 
but Wards by Baron and Feme againſt Baron 
and Feme, with Declarations and Pleadings tbere- 
in, and where Baron and Feme muſt join or 
be joined in the Action. 


Cui in Vits, 


155 proper Attion gr Remedy to be brought 


by the Wife upon the Husband's aliening her 
Lands by Feoffment, Cc. the Wife at Common 
Law might not enter, but is put to het Acti- 
on, Which is called Cui in vita; and upon this 
Diſcontinuance her Heir might have a Sur cui 


in vita; but if the Wife were Tenant in Tail, 
and her Husband alien in Fee, and dies, and 


the Wife dies, the Iſſue in Tail cannot have a 
Sur cui in vita, but he muſt have his Formedon 
in Diſcender by Stat. . 2. c. 1. but this is re- 
medied by the Stat. 32 H. 8. and the Wife may 
enter. 

If the Baron and Feme loſe by Default, and 
the Baron die, the Wife ſhall not have a 
Quod ei deforc?, for a Cui in vita in that Cale is 
given to her by the Stat. . 2. e. 4 
So on Recovery in Action of Waſte againſt 
the Baron and Feme by Default, the Wife 
ſhall have a Cui in vita. 1 Inf. 355. 

In a Sur cui in vita of a Meſſuage, the 
Parties being at Iſſue, it was found-by Verdict, 
that a Diſcontinuance being of a Meſſuage, the 
Diſcontinuee pulls it 8 and erected a 

new 
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new Houſe, part on the Land diſcontinued, and 
part on his owh Land adjoining, and the Writ 
was brought for the entire Meſſuage, and well; 
and there needed no Forepriſe. And the De- 
mandant recovered, but Judgment was entered 
ſpecially, that the Demandant ſhould recover 
Meſuag præd, viz. fo much in length, and fo 
much in Breadth, as the Verdict found. Cro. 
El. 234. Hayes and Allen. 1 
But by the Stat. 32 H. 8. c. 28. in ſuch Caſe 
of Diſcontinuance the Wife and her Heirs, after 
the Death of the Husband, may enter into 
the ſaid Lands. and Tenements fo aliened, and 
are not driven to this Action. 1 Inſt, 326. 4. 
2 Inſt. 456. „ 


Appeal. 


 Femina de morte viri (ui inter brachia interfecti 
& non aliter poterit appellare, faith Heta. Where 
by inter brachia is underſtood. the Wife, which 
the Dead had lawfully in Poſſeſſion at his 
Death; for ſhe muſt be his Wiſe de facto and de 
jure, for in Appeal ung; accouple en Loyal Ma. 
rrimony, is a good Plea. 2 Inſt. 69. 7" 
The Wife in Poſſeſſion without lawful Ma- 


wife de jure trimony ſhall not have Appeal, ſhe myſt be 
ſhall 1 an Wife de jure as well as de facto, without Elope- 
Appeal. 
{Wife de 
facto ſhall 
have Dower. 


ment or Divorce. 2 Inft. 317. and the Plea 
ung; accouple {hall be taken ſtrictly: But a Wife 
de fatto ſhall have Dower though not an Ap- 
peal, and in other Caſes ſhe ſhall have Ap- 
peal where ſhe cannot have a Wric of Dow- 
er: As if ſhe elope ſhe is barred of her Dow. 
er, but not of her Appeal, becauſe the Stat. 
. 2. c. 34. bars her of her Dower, but not ol 
her Appeal. If the Husband be attainted of 

| Treaſon, 


+ - 
— . : 
2 


II. 


Husband die within- the Year. 
brings her Appeal in her Widowhood, and 


Chap, XXVII. I Baron and Feme. 


Treaſon, the Wife iſhall not be endowed; yet 
if any kill him, ſhe-ſhall have Appeal. 1 Inf. 

3. 2 a E | | 
A; Moman at this Day may have an Ap- 
pu 'of Robbery, Rape and Mayhem, for ſhe 

not reſtrained: thereof. 2/4. 68, 69. | 
Before the Stat. Mag Cha. cap. 34. a Woman 
as well as a'Man might have had an Appeal 
of, the Death of any of her Anceſtors, but 
now ſhe isdifabled to bring Appeal of the Death 


* 


of any hut her Husbaud; but the Son of a 
Woman ſhall at this Day have Appeal if he be 


Heir at the Death of the Anceſtor. 
No Appeal lies for a Woman as Heir. 
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The Right of Appeal of the Death of her Ape annex. 
Husband is annexed to her Widowhood, there- - = * 
fore if the Wife of the dead Perſon mary aa. 


gain, her Appeal is gone, though the ſecond 
And if ſhe 


takes Hausband, the Appeal abates for ever. Ssco 


if in Appeal ſhe hath Judgment of Death a- 
gainſt the Defendant, if after ſhe take Huſ- 
band, ſhe can never have Execution 'of Death 
againſt him. 


Albeit the Husband be attainted of high 
Treaſon or Felony, yet if he be lain, his Wife 
ſhall have an Appeal ; for notwithſtanding the 
Attainder, he was wir ſuus; but the Heir cannot 


* 


tween them. 


have an Appeal, for the Blood is corrupted be- 


2 Inſt. 68, 69. | 


After the Year and Day the Appeal Of 1+ muſt be 
Death cannot be commenced; the Year and within the 


Day is to be accounted from the Death. 


; Year and Day. 


The Plaintiff purſues an Appeal for the Procefe. 


Murder of her Husband ; upon the Return of 
the Writ it was moved that the Plaintiff might 
proſecute by Attorney, for which a Warrant 
X 3 was 


- 
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was produced under the Hand and Seal of the 


_ Plaintiff 5 which being avowed by. her in 


Cen ict of 


Perſon, ſhe was admitted ſo, and the War- 
rant filed, and after the Appeal was arraigned 
in the French Language; and aſter the Priſo. 
ner being at the Bar, was arraigned by Lind. 


ſey Secundary, and pleads Not guilty : Upon 


this he was delivered by Mainpriſe of a Lord 
and two Eſquires, to appear de die in diem. 
Sir Tho. Jones 210. Warren and Verden. 

By the Stat. of Gloc cap. 9. The Count of 
the Appellant muſt comprehend ſeven Things : 
1. The Fact. 2. The Year. 3. The Day. 
4. The Hour. F. The Year of the King. 
6. The Toun where the Fact was done. 7. 
With what Weapon (if any Weapon were) of 
which you may fully read in 2 Ii. 317, 318, 


319. | | "tz. 
| Ie was reſolved in the Cafe of Armſtroug and 


Man. laughter Liſle, That where one is indicted of Murder, 
ſhall not be try and thereupon convicted of Manſlaughter : It 


ed in an 


| peal of Mur- 
der. 


an Appeal of Murder be brought againſt him, 
he may inſiſt upon being allow'd his Clergy be- 
fore he anſwers the Appeal : And where a Per- 
fon is convicted of Manſlaughter, and bath his 
Clergy, it will be a good Bar to an Appeal of 
Murther. Kel. 107, 108. 


Pleadings or Bars in Appeal. 


In Appeal of Murder by a Feme; the De- 
fendant pleads nient accouple en Loyal Matrimony, 
Et ſi, &c. Not guilty to the Felony. Ihe Plain- 
tiff replies, She was accouple en Loyal Matrimony, 
nor do*-s not anſwer nor plead that he was 
guilty of the Felony. : Quare, If it be a Diſcon- 
tinuance ? Et per Curiam. 


When 


%. \ 
2 LEP 
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When a Plea is -pleaded which is triable at Reg. 


Common Law, and .concludes over to the 
Felony, there the Plaintiff ought to reply, and 
conclude over to the Felony; but when he 
pleads a Plea triable otherwiſe than by the 
Common Law, it is otherwiſe. Cro. El. p. 223. 
Withington and Delabar. 

B. was indicted for the Murder of V and 
being arraigned upon it, pleads that A. the Wiſe 
of V. brought Appeal againſt him for this Mur- 
der, and that he was arraigned upon it, and 
pleaded Not guilty, and found by Jury chat he 
was not guilty of Murder, but Manſlaughter ; 
and that thereupon he prayed his Clergy, and 
had it, and demands Judgment if he ſhall be put 
again to anſwer this Felony, and it was ad- 
judged a good Plea, Quere, For the finding 
him guilty of Manſlaughter in the Appeal, is 
more than needs, and then the Allowance of 
Clergy is to no Purpoſe. Cro, El. 256. Bar- 
Jey's Caſe. | 

In Appeal brought by E. B. of the Death of 
her Husband againſt R. R. who came in upon 
the Exigent, The Defendant appears, and de. 
mands Oyer of the Writ, and of all the mean 
Proceſſes which were entred upon Record, 
Then the Plaintiff having declared in her Ap. 


ſigned, he was indicted of the Felony compri- 
ſed in the Appeal, and arraigned and found 
guilty of Manſlaughter, and had his Clergy, prout 
patet per record"; And further faith, that nullum 


judicium was given upon the Premiſſes, and 


took all the material Averments, G. Et quoad 
murdrum & feloniam pred? he (aid he is not guil- 
ty, and Plaintiff 1 it was agreed per 

X3 Curiam 


Pleading of 
peal, the Defendant pleads that at the general —_ 
Gaol-delivery at 7ork before Commiſſioners aſ. a/lewed. 
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Curiam. 1. No Appearance by the Defendant 
in Appeal ſhall aid any Diſcontinuance of 


Suit, but Error in the mean Procels is falved 
by an Appearance aſter, as in 9 H. 6. 2. in Ap- 
peal the Exigent cepi corpus, where it ſhould 
be exegi fee. The Defendant appeared, and 
was acquitted, and prayed his Damage; he 
ſhall have his Damage, becauſe the Foundation 
of the Suit, (vix.) the Writ of Appeal, and all 
the Proceſs which iſſued at the Suit of the. Pag 
ty, is good and Right. 2. Thc Plea was good ; 
I. Becauſe ex neceſſitate juris: The Defendant 
need not plead omnino to the Country, where 
he had pleaded a good ſpecial Plea before; 
and here the Pleading of the Connection with 
the Clergy allowed, is a good Plea in Bar of 
this Appeal; and fo was Mrott and Migg's Cale, 
33 El. and 4 Co. 45, 46. Burgh and Holcroft ; 
and then the Pleading further to the Felony is 
negative: And the Word (Murdrum) can be 
taken for no other than Manſlaughter, and he 
does: not ſay malitia præcogitata. Nelv. p. 204. 


9 Fac. Bradley and Banks. 


Releaſe of Action criminal or mortal, or 
Pleas of the Crown, is a good Bar in Appeal. 
1 Inſt. 289. b. | | 


Trial, 


Appeal for the Death of her Husband. Up- 


on ſeveral Iſſues pleaded, the Plaintiff was 
nonſuited upon a Trial againſt the one. Per 
Curiam, It is a Nonſuit agaioſt all; and there- 
fore as to the Suit of the Party, it was ruled 
that he ſhould be diſcharged; but that the o- 
thers who were not tried, ſhould be arraigned 
at the Queen's Suit. Cro. El. 460, Curtis verſ. 
Savill, and three others. | 


Ir 


OI 
«+ » : 


— 
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le is againſt a Rule in Law that a Trial for 


Murder by Appeal or otherwiſe, ſhould be our 
of the County where it was committed; Ap. 
peals were. never allowed in Counties adjoin- 
ing for Murder done in Wales. Cro, Car. 247. 
Fentley and Price. | 

In Appeal by a Feme Covert of the Death 


of her Husband, if the Defendant faith that the 


Husband is alive in another County, this ſhall 
be tried by Proofs. 43 A. 26. So if he faith, 


he is alive generally, without ſaying in another 


County. 


8 * 
2 20 


If the Appellee be acquitted, he ſhall recover 4ppellze ac- 
Damages by Stat. V. 2. c. 12. yet every Ap- 2td ſhall 
pellee upon his being acquitted, ſhall not reco- u Pe. 


ver Damages. As it a Feme Covert be appeal- 
ed alone without her Husband and acquitted, 
becauſe of her Diſability; but if Appeal be 
brought againſt Husband and Wife, and they be 
acquitted, Damages ſhall be recovered by the 
Husband alone, and ſhall be given to the Huſ- 
band and Wife, for the Damage of the Wife. 
2 Inſt. 385, 386. | 

It a Feme Covert be acquitted upon Ap- 


peal, ſhe ſhall have Damages againſt the Ab- 


bettor, 2 Hob. 98. | 
Quare Impedit, 


If the Husband be diſturbed to preſent to an 
Advowſon which he had in the Right 'of the 
Wife, and dies, the Wiſe ſhall have a Quare 
Impedit of this Diſturbance. 3 H. 5. O. Imped. 


ä 

Husband ſeiſed of an Advowſon in the Right 
of his Wife, preſents, and after hath Iſſue, and 
the Wife dies, and the Church is void; the Huſ- 


band ſhall not have Aſiſe of Darrein Preſentment, 
x4 | becauſe 
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ſented to before; for before he was ſeiſed in the 
Right of his Wife, and now he hath an Eſtate 
for Life. Reb. 118. b. But if the Husband after 


Iſſue had preſented, and after the Wife dies, and 


the Church is void, the Husband ſhall have 
this Writ of Darrein Preſentment, becauſe he 
had Inception to an Eſtate for Life by the 
Courteſie by the firſt Preſentment, which is 
now compleat. | 

If two Copartners be, and they cannot a- 
gree to preſent, the eldeſt ſhall preſent; and if 
her Siſter diſturbs her, ſhe ſhall have a Quare 
Impedit againſt her. So Tenant per Courteſy 
of the eldeſt ſhall preſent. 

A. and B. his Wife preſent to a Church to 
which they have no Right, this gains nothing 
to the Wife; for the Wiſe is at the Will of the 
Husband, and Preſentation is but Commenda- 
tion, or the Act of the Husband, and it is not 
like to an Entry into Lands by them; alit it is 
when the Wife hath Right. March p. 90. 


Aftions on the Caſe fir ſcandalous Words ſpoken by 


Baron and Feme againſt Baron and Feme. 


Thou art a Witch, no Action lies. Action lies 
not for calling one Witch, without alledging ſhe 
hath done ſome Act. Cro. Car. 478, 480. 1 
Roll. Abr. 45. ; | 

Thou art a Witch, and I will prove thee 4 Witch; 
Action lies. Cro. Fac, 150, Edwards and 


Duſley. 
Thou art a Witch, is not actionable; and the 


Addition of theſe Words, I have ſeen thy Imps 


and Spirits in the Night, is but Matter of Fancy, 
and not tiiable if true. Cro. Fac, 399. Lod 
and Coke. 1 Roll, Abr. 44. contra, 


Thou 


becauſe he is in of another Eſtate than he pre. 


vw, OQO 


A = 868.88. 


＋ > 
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| Thou art a Witch, and wert the Death of ſuch a 
Man's Child, at whoſe Birth thou wert Midwife ; 


it is actionable: By the Stat. 1 Fac, a Witch is pu- 


niſhable. Godb. 341. 2 Roll. Rep. 343. 

She ſacrificed one of her Children to the Devil to 
the Intent to bewitch his Mother; Action on the 
Caſe for theſe Words, for ſhe is puniſhable by 
the 7650 of Witches, 1 Roll. Abr. 44. Lock and 
Loc 

Thou art a Sorcerer and Inchanter; no Action 
= ; for this is but a ſort of Coſenage. 1 Roll. 
Abr. 45. 

576 bet witebed my Wear, and I can take no 
Fiſh; no Action lies. 

She is a Witch and a very ſtrong Witch; no 
Action lies. Cro. Car. 282, 324. 1 Roll. Abr. 45. 

Thou art a Witch, for thou didſt bewitch my 
Wife's Milk ; and Action lies. Cro. Car. 
141. 1 Roll, Abr. 45. 

But there are many more Caſes of the like 
Nature in our Books, which becauſe they pro. 
perly belong to another Title, I ſhall not ſur- 
ther take Notice of, but come to ſuch Caſes 
which more immediately concern this Subject. 

Action was brought in London for calling a 
Woman Whore; the Deſendant removed the 
Cauſe into B. R. and the Court granted a Pro- 
cedendo [to try it in London; for by Rolle: We 
cannot determine the Cuſtom. Style Rep. 244. 

The Defendant's Wife ſpake of the Plaintiff's 
Wife theſe Words, Thow art 4 Thieviſh Quean, 
and haſt ſtolen my Faggots, innuendo, five Fag- 
gots of the Defendant's and his Wife's : It was mo- 
ved that the Words are not actionable; for a 
Feme Covert hath not * Goods that can be 
ſtollen. But per Curiam, The Action lies, ſhe 
chargeth her with Felony, and it is no mat- 


* 
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| ter ' Whoſe Goods they are. Cro. Fac. 600, 
Stamp and Ux. verſ. White and Ux. 
Thox haſt flol- If a Feme Covert faith to another, Thou haſt 
len my Goods, ftollen my Good.; the other asked, What Goods ; 1 
innuendo the the Wife anſwered, Ay Plow and Stuff, And in FT 
Goods of a . jb? : | | 
Es Covers, the Declaration the Plaintiff averred innuendo, 
Plow and Stuff. of the Husband : No Action C 
lies; for a Feme Covert cannot have Goods, ſa 
1 Roll. Abr. 74. N C 
Thou haſt ſought the Blood of my Husband, an 
waſe his Death; for badſt thou been an boneſt Mo- t/ 
man be had been alive ſtill; and avers in Fatto 0 
bo that' her Husband was killed: The Words are $, 
pn pane Cro. El. 293. Gaſtrell and Teunſ- 
end. if w 
Tooſe bis Wife, innuendo the Plaintiff, hath Eil. F 
ed thy Huband; innuendo F. D. her Husband tt 
lately dead: The Words were adjudged action- R 
able. Cro. Fac. 306, Tooſe Cale. Tb 
If a Man faith, A Woman told me Meg bis 
Wife bad poiſoned Griffin her firſ® Husband in a E 
Meſs of Mill: Meg and his Wife may have Ac- ſh 
tion of Slander for this, for otherwiſe a Man th 
may raiſe a Slander of his own Head, and not p 
be puniſhed. 1 Roll. Abr. 64. Meg and Griſſin. 8. 
One ſaid of a Woman, Thou didſt poiſon thy 
Huiband, and I will juſtifie it to thy Face; Acti- B 
on lies, though it is not ſaid ſhe did it volunta- C 
rily ; but it is ſo intended by common Accep- 7 
tance, but it muſt be averred that he was dead 
| before the Words ſpoken, 1 Rell, Abr. 71. Gard: B 
ner and Spurdance. D 
If che Plaintiff declare that the Defendant tt 
ſpake theſe Words of her, Thou art a Villanous fe 
Quean, and a murdrous 2 for thou didſt mur- 1 
der my Wife; and the Jury find ſhe ſpake the 
Words ot the Defendant in the third Perſon, tk 


She is a villainous Quean, &c. This is a mate- 
2 rial 


* * 
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terial Variance, and cannot be intended the 
fame Words. 2 Roll. Abr. 716, Bliſſet's Caſe. 
Mrs. P. wrote a Letter to one to poiſon her 
Husband ; Action lies tor theſe Words, cited 
in Dean ang Eton's Caſe. 1 Bult. 201, _ 

Wallis“? Wife is thy Whore; no Action lies at 
Common Law, but in Spiritual Court: But to 
ſay, One keeps a Bawdy Houſe, is actionable at 
Common Law. Sid. 61. Wallis's Cale. 


Thou art an Whore, and I will throw thee out of 


thy Living, (viz. Copybold) and ſhe was poſſeſt 
of a Copyhold dum ſola & caſts; it is actionable. 
Sid. 214. Boy's Cale. | 

She is an Whore, and her Children (innuendo 
which ſhe had by her former Husband) ere 
F's Baſtards; the Words are actionable, though 
the Children cannot be Baſtards in Law, but in 
Reputation they may, and it's loſs of Marriage. 
Cro. Car. 522, Bryan and Cockman. 

She was with Child, and miſcarried at C. N. his 
Houſe: Words ſpoken of a Virgin; per quod 
ſhe loſt Suiters, and was threatned by her Fa- 
ther to be turned out of his Houſe; but no 
particular Damage aſſigned: Not actionable. 
Sid. 398. Barnes and Prudlin. | 

Thou art an Whore-maſter, for thou baſt Iain with 
Brown's Wife, and badſt to do with ber againſt 4 
Chair ; per quod, &c. Judgment pro Quer. Cro. 
Fac. 323. Matthews and Craple. | 

Action on the Caſe for ſaying, He bad two 
Baſtards, and ſhould have kept them, By which 
Diſcord aroſe between him and his Wife, and 
they were likely to be divorced ; not actionable, 
for it is but an Imagination of being divorced. 
Cro. Fac. 473. Barmund's Caſe. 

He hath three Wives: Actionable and within 
the Statute, | | 


What 
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What do you mean to entertain him, for be was 
4 very barſh Man to bis former Wife, and would 
ne ality ber Neceſſaries, and is of a ſmall Eſtate : 
Per quod the Wiſe refuſed him, and the Words 
adjudged actionable. Sbepberd's Caſe, cited 
Litt. Rep. 193. 1 255 | 

Of a Woman who was in Communication 
of Marriage, She is a Burſten-bellyd Quean, and 
her Guts bang down to her Garters ; adjudged 
actionable. Harvey's Caſe cited in Bridge and 
Lengton's Caſe. Litt. Rep. 193. 
The Plaintiff brought her Action on the Caſe, 


Fords whereby for that the Deſendant had falſly and malici. 


foe loft ber 
Marriage. 


ouſly written a Letter to one who was about 
to marry her, wherein he had uſed theſe Words, 
Tow ought not to marry ber, for before God ſhe is 
my Wie; and therefore if you do, you will live in 
Adultery with her and your Children will be Baſtards, 
by Means whereof the Plaintiff loft her Marri. 
age: It was moved in Arreſt of Judgment, that 
theſe Words were not actionable ; but the whole 
Court of B. R. reſolved that they were action. 
able, by Reaſon of the Words falſe & malitioſe 
laid in the Declaration, and found by the Jury. 


| Shepherd. v. Wakeman. 1 Sid. 79. 
A Feme Sole brought her Action againit the 
Defendant; for that whereas one Blake, ſeiſed 


of Lands to ſuch a Value, ſought to have her in 
Marriage; the Defendant faid ſhe had a Baſ- 
tard, whereby the Plaintiff loſt her Match with 
the ſaid Blake, and alſo became in danger of the 
Statute. And after Verdict for the Plaintiff and 
Motion in Arreſt of Judgment, the Court affirm- 
ed the Judgment. 2 Sid. 21. 


| 
Where 


— 


4E err. greg. 8 
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| . * hs . | 9 
Where Baron and Feme muſt join in the Action or 
| SI ; not, and how Judgment ſhall be. 


Action on the Caſe was brought againſt J Where Wife 
and his Wiſe, for Words * of the gona * 7 guilty 
pon not guilty, 
Verdict was for the Plaintiff, and Judgment gi- —— — 


by the Defendant's Wife: 


ven, and a Writ of Error brought: And this and Fm. 
Exception was taken, That the Verdict found 
the Wiſe only guilty, and yet the Judgment 
was given againſt Baron and Feme. Per Ghn 
| Chiet Juſtice, The Jury have found the Wife 
| uilty, and fo the Declaration is true, and there. 
— juſt Cauſe of Action, and the Judgment 
| well given. Style p. 460. Abbot and Vaughan. 
C's Wife is a Bawd and keeps a Bawdy Houſe: 
| They join in the Action, and conclude ad dam- 
num ipſorum, and good, Chambers and his Wiſe 
wer, Riſley, March p. 212. | 
In Action againſt Baron and Feme if the | 
Plaintiff declare, that they dixerunt of the Plain- Decleration. 
tiff certain ſcandalous Words, ſuch a Day and 
Lear: If the Defendants plead not guilty, and 
the Jury find the Husband guilty, and the Wife 
not guilty, in this Caſe the Plaintiff ſhall. have 
Judgment ; for although the Words by the Ba- 
ron and Feme may not be jointly ſpoke inaſ. 
much as they have two Mouths, and the 
ſpeaking of the one is not the ſpeaking of 
the other, ſo that it ſhall be taken that the 
Words were ſeverally ſpoken at the fame 
time ; in which Caſe the Action ovght not to 
be broughe againſt both, inaſmuch as if they 
had been both found guilty, there ought to have 
been two Judgments, one againſt Baron and 
Feme, and the other againſt the Baron only, 
which is not to *.. | 
there- 
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fore if the Plaintiff had demurred upon this 
Declaration, it had not been good; yet when 


the Wife is found not guilty, there need not 
be but one Judgment, wiz. againſt the Baron; 


and for this the Verdict had made it good, and 


Quod ipſi 


fo the Plaintiff ſhall have Judgment againſt 
the Baron. x Roll. Abr. 782. So is Style, p. 349. 


Buteber and Orchard, © * 

H. 32 El. B. C. Fiſhume's Caſe. Baron and 
Feme and their Son, brought Action on the 
Cafe for ſaying, That they had committed Treaſon 
for coining of Money ; and adjudg*d, no Action 
lies. Action on the Caſe for flanderous Words 
ſpoken by Baron and Feme lies not, for they 
cannot ſpeak together. Dyer 19. Margine. 


"EA a, 
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a 


Action for Words ſpoken againſt Baron and 


Femme for Words laid to be ſpoken by the Wife: 


Upon not guilty pleaded, a Verdict was foun 
for the Plaintiffs, Quod ipſi non ſunt inde culpabiles, 


non ſunt cul- and good, and it is no Error. 3 Bulſt. 62. 


pabiles. 


verdick. 


Quelſh and Ux. verſus Carpenter. 

In Action on the Caſe againſt Baron and 
Feme for Words ſpoken by the Wife: - The 
Baron is to be found not guilty, becauſe no- 
thing is laid to his Charge; and if they are both 
found guilty, as to the Husband the Verdict is 
void, but good as to the Wife alone. 3 Bulſt, 60. 
Action on the Caſe by a Victualler for ſay- 


ing of his Wife, She i: n Baud of Bawds, and 


a Baud to ber own Daughter ; and ſpecial Da- 


mage, Quod ad damnum ipſorum. 1 Crb. 419. 


Ad damnum The ſpecial Damage is only the Jusband's, and 


ipſorum. 


the Action would not lie without the ſpecial 
Damage, and Judgment was ſtayed, they ought 


not to have joined; had the Damage been laid 


per quod he loſt Conſortium of the Wife, they 
could not join, French and Lever in B. C. 1 
Keb. 79 1. Coleman and Ux. verſ. Haroll. 


Error 


» 


1 


2 „ „ „ „% „„ 
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Chap. XVII. 'by Baron and Feme. | 
Error on a Judgment in C. B. was, That the 
Baron and Feme ſhould recover, and it was 


aſſigned for Error in B. R. becauſe the Baron 


only is to have the Damages; and yet Judg- 

ment was ' affirmed by the whole Court. G0db. 

359: pl. 459. Litchfeild and his Wife. verſ. Mell. 
oe 


So Caſe by Baron and Feme of Words ſpo- 
ken of the Plaintiff's Wife ad damnum ipſorum, 
and Judgment was ſtayed after Verdict pro 
Quer', 2 Keb. 387. | 7 

When judgment is given againſt Baron and 
Feme for Words ſpoken by the Feme, both 


mult be in m. * Hob. 127. 


If 4. a Feme Covert, ſpeak ſcandalous Words 
of B. another Feme Covert; and after the Huſ- 
band of B. makes a Releaſe. of this to the Huſ- 
band of A. and after ſues B. in Court Chriſtian for 
this Defamation, and there the Releaſe of the 
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In mi's. 


Husband of B. is pleaded; and notwithſtand Re/eaſe. 
ing Sentence is given there for 4. and Coſts Suit for Defa- 


taxed, and upon this an Appeal; yet no Prohi. . 


bition lies as to this Matter, becaule there they 
have Juriſdiction of the Cauſe, and alſo of 
the Manner of Proceeding : But a Prohibition 
lies as to the Colts, for the Coſts ſhall.go. to 
her Husband, who had made the Releaſe. 
2 Roll. Abr. 301. Perry and Hubbard, 

The Wite ſues in Court-Chriſftian for a De- 


* 


famation, (as ſhe may ſue Sole there) and the here the 
Husband and the other refer themſelves to the fe ny 


Award of J. S. who makes an Award; and!“ 


this is pleaded in Court. Cbriſtian, and not al- 
lowed; yet a Prohibition was denied, becauſe 
this Suit is only to reſtore her to her Fame, 
which the Husband cannot hinder. 2 Roll. Abr. 


301. Pannell and Matford; and fo is Motam's 


Caſe 


a 
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Caſe there, where the Wiſe aſter Divorce cauſa 
| Adulterii a Menſa & thoro, ſues for Defamation. 
Quod pſi Action for Words againſt Baron and Feme. 
non ſunt cul- Defendant pleads quod ipſi non ſunt culpabiles, and 
pabiles. found pro Quer. Moved in Arreſt of Judgment, 


becauſe Iſſue was not well joined; for being for 


Words ſpoken by the Wife, it ought to be 
quod ipſa non eſt culpabilis: Sed non allocatur; for 
the Baron and Feme are charged as for the 
Wrong of the Wife. Cro. Car. 417. Needler 
againſt Symel and his Wife, 


CHAP. XXVII. 
Action: againſt Baron and Feme, Trover, Debt, 


Treſpaſs, Actions on the Caſe, Waſte, Covenant, 


Account, Audita Querela, with the Manner of 
Declaring and Pleading in each Action. Action: 
againſt Baron and Feme by reaſon of Offences a- 
gainſt a Statute. - Information agaiuſt Baron 
and Feme for the Recuſancy of the Wife by the 
Stat. 1 Eliz. & 23 Eliz. In what Ack ion: 
the Husband ſhall be charged after the Death f 
the Wife. Where the Default of the Wife ſhall be 


the Default of the Husband, and & contra. Where 


compelled to put in Bail for bis 15 
Baron and Feme bei 5 
bon the Entry ſhall 


 Trover, 
Trover by the 1 by the Feme, and Converſion by 
Feme, and Con- the Baron and Feme. The Action muſt 
verſion 434i"ft ye brought againſt them both. 1 Leon. p. 312. 
| Feme, and not againſt the Baron only, for the Action 


doth 
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lap. XXIII. Of Adliaus, &c. 

doth ſound in Treſpaſs; and it is not like to 
Detinue, for upon Detainer by the Wife, the 
Action lies againſt the Baron only. Marſu s 


Whether and how the Wife may be ſaid to whether 2he 
convert Goods, hath been a Queſtion in our Vie may be 
Books. Mich. 7. Fac. Trover was brought Mi to convert 
gainſt Baron and Feme, and Plaintiff declares 


he was poſſeſt of divers Goods in Specie until 
ſuch a Day, and loſt them, which came to the 
Poſſeſſion of both the Defendants, and they 
converted them ad damnum, &c. And upon not 
guilty pleaded, found pro Quer. Exception 
was taken to the Declaration, becauſe the 
Converſion is laid to the Charge of the Wite 
as well as to the Charge of the Husband; and 
Feme Covert may not convert Goods, but ic 
ſhall be ſaid che Converſion only of the Huſ- 
band, ſoraſmuch as ſhe cannot have Property, 
but all is in the Husband. To which it was 
anſwered by Zekverton, That this Action is not 
grounded in any Property ſuppoſed to be in the 
Defendants, but upon the Poſſeſſion only; and 
the Point of the Action is the Convetſion, which 
is a Tort with which a Feme Covert may well 
be charged, as well as ſhe may be charged with. 
a Treſpaß, or a Deiſſeiſin committed. And 
if a Feme- Covert take my Sheep and eat 
them, or other Goods, and convert them, 1 
ſhall well have this Action againſt Baron and 


Feme; and ſuppoſe the Converſion in the Wiſe 


only, (vix.) the Tort. But Baron and Feme 
may not have Action on Trover, and ſuppoſe 


the Poſſeſſion in them both, ſor the Lau tranſ- 


fers all in Point of Ownerſhip to the Husband- 


not to be Law; for in | 
20 Fac. 1. Cro. Fac. 661, an Action lies not 2 
1 | k Y : gainſt 


Qual fait conceſſum per Curiam. But this ſeem 
Berry and Neves Cale, + 
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Cexver fron ad 
uſum ipſo- 
rum. 


— 


dient nil capiat per billam ; for if it be 


Of Adiont, &c. Chap. XXIII. 
gainſt Baron and Feme for converting Goods 
to their Ules, for it is the Converſion of the 
Husband only, and they are only to his Uſe ; 
and although they may be charged with a joint 
Battery or Impriſonment, yet it cannot be fo 
for Goods converted; and th: Judgment ſhall 
not be reverſed quoad the Wile. 

And yet in Rhemes and Humfries's Caſe, 
Cro, Car. 254. Trover was brought againſt Ba- 
ron and Feme for Converſion by Baron and 
Feme ad uſum ipſorum ; On not guilty, both are 
found guilty, and Damages aſſeſſed. It was 
moved in Arreſt of Judgment, That the Acti. 
on lies not againſt Baron and Feme jointly for 
Coverfion to their Uſes during the Coverture ; 
for when they join it is the Act of the Hul. 
band only, and the Feme cannot convert to 
her own Uſe : But Action of Trover well lies 
for Converſion by the Feme before Coverture, 
or by the Feme only during the Coverture, for 

Husband 


ſhe may do a Tort ſolely, and the 


ſhall be joined with her, but not where ſhe 
joins with her Husband ; and Judgment was gi- 
ven for the Defendant. Cro, Car. 254. 

Trover was brought againſt Baron and Feme, 
and that they converted them ad uſum ipſorum, 
and for that Cauſe Judgment was reverſed; for 
a Feme Covert cannot convert to the Ule of 
the Feme, but all is done to the Uſe of the 


 Husband. Cro. Car. 494. Perry and Digg, 


though it was alledged in ſuch Caſe, 1 Ven. 
33. when it was ad uſum proprium converterum, 
that proprium might be applied to the Ule of the 
Husband only, and ſo it it had been ad uſun 
ſuum: But per Curiam, Neither had been 
good; ſo was Galley's Caſe. Style 136. And it 
was prayed that Judgment be entered, que- 

| af 15 


* 


* 


inde ſme die, the Plaintiff could not have brought 


Action de novo. 
Trover was brought againſt Baron and Feme 


ſoppoſing the Trover to be by both, and the 
Converſion by the Feme only. The Defendants 
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band with any Tort, but only the Wiſe, the 
Iſſue ought to have been quod ipſa non eff in- 
de culpabilis, Cro. El. 883. Cox arid Crapnell; 
and fo a Repleader was awarded after Verdict. 

If the Wife take Corn and make Bread, and 
eat the Bread, this is the Trover and Converſi- 
on of the Husband; ſo if ſhe buys Cloaths, 
and makes a Garment and wears it, the Baron 
and Feme ſhall be charged in Trover and Cons 
verſion: Sid, 113. . 

| Trover againſt Baron and Feme of the Tra. 
ver of the Wife, and Converſion of the Wife 
during the Coverture; The Defendants plead- 
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Judgment was, That the Feme fit in miſericor- 
dia ; where it ought to be that the Baron and 
Feme ſint in miſericordia; for ſhe cannot pay 
it without her Husbatnd : And ic was erroneous 
alſo, becauſe the Baron pleads with the Wife; 
and does not confeſs the Action, for that is 
the Cauſe of the miſericordia, Alſo the uſual 
Courſe is in Actions againſt Baroti and Feme 
for Treſpaſs done by the Feme during the Co. 
verture, if they be thereof convicted, to have 
the Judgment ideo capiantur againſt both; yet this 
is no Offence againſt che Baron himſelf: And 
by all the Clerks this is their Courſe. Cro, 
Jac; 9. Wood and his Wiſe verſ. Dr. Surchf. 


; d of Del 
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plead quod ip non ſunt inde culpabiles ; Aſter Ver- Quod ip , 
dict pro. Quer Judgment was ſtayed, in as much non ſunt cul- 
as the Declaration doth not charge the Hu. pabiles. 


ed not guilty, and found againſt them. The Ju«dgneiz. 
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Of A#iou, Ac. Chap. XVII. 


Debt. { 


On ſeveral Con- Baron and Feme cannot be joĩned in one 


tract, the oue 


made by the 


Action of Debt againſt them for ſeveral Con- 


Wife dum ſo- tracts, the one made by the Wife dum ſola, the 


al,, the other 
by the Huſ- 
and, 


other by the Husband, as was Revell! and 
Gray's Caſe. Revell. brought Action of Debt 


againſt Gray and his Wife ſor 3 1 18 5. and de. 


clared for. 39 5; upon the Wife's Contract dun 
ſola fuit, and the other 395. upon an hm 


 computgverunt with Gray the Husband : After Iſſue 


joined, and nil debent, and Verdict pro Quer, 
Judgment was ſtayed. Hob. p. 184. | 
Debt againſt Baron and Feme for the Debt 
of the Wife upon Obligation made by the Wile 
dum ſola. Upon nin eff factum pleaded, and 
found pro Quer the Judgment was that the By 
ron ſhould be in miſericordia, and that the 
Feme capiatur ; and this being affigned for Er 
ror, the Judgment was reverſed tor it ſhouſd 
be capiantur for both. Gro, El. 381. Peircy and 
Bardolf. | # "Wt 18 
Now Debt againſt Baron and Feme for the 
Deht of che Wite muſt be in the debet &* derme, 
3 Leon, p. 206. This was upon a Bond made 


by the Wife dum ſols; the Husband hath the 


For Rent. 


Goods of the Wife in his own Right, and ſo i 
the Regiſter 140. Malcat and: Powel's Cak, 
And it Debt is brought againſt Baron and Feme 
upon Recovery of Damages to the Feme dun 
ſola, it is good in the debet & detinet. 47 E 
$7 fe et wow e e et 

 Feme Leſſee for Life takes Husbard, and dies; 
Debt lies againſt the Husband for Rent incur 


red during the Coverture. 1 Roll, Abr. 592. 


Debt on Leaſe made to a Feme when Sole, 
may be brought agaiaſt 2 Baron Sole in — 


= 
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Chap. XXVII. againſt Baron and Feme. 
Life of the Wife, becauſe during the Cover- 
ture he is Aſſignee in Law and receives the Pro- 
fits. 1 Keb. 20. | 


Debt whereas he recovered againſt T. A. and Pebe en Eſcope. 


Mary his Wife in Treſpaſs 202 J. and Mary was 
committed in Execution, and that the Defen. 
dant ſuffered her to go at large. The Defen. 
dant pleads freſh Suit. It was objected, this 
Action for Eſcape lay not, but Action on the 
Cafe; for ſhe hath nothing but what is her Hul. 
band's, and the Husband is the -principal Deb- 
tor, and ſubject to the Execution. Per Cariam, 
This Action lies as well as Caſe, for the Wife 
was only committed to. Priſon, and not the 
Baron, and ſhe is the fole Debtor who is im- 
— 4 Cro, Fac. 657. Whiting and Sir George 


and his Wife were in Execution, &c. - and that 
they eſcaped : On ail debet, the Jury found the 
Husband was in Execution, and he efraped: 
And further, that the Wife was not in Executi- 


on (being for Debt contracted before Cover- 


ture) and Judgment for the Plaintiff, though 
the Verdict was not purſuant to the Declarati- 
on in the whole. Sid. p. | 

If x Feme Sole do owe me Money, and takes 


this was the proper Debt of the Wiſe when ſhe 
was Sole, and now by the Marriage this is alſo 
made the Debt of the Husband during the Co- 
verture: And this was one Grubb and Fobnſon's 
Caſe, cited in Bowles and Peere's Caſe. 1 Bulſt. 


136, 137. ö 
| Y 3 Treſpaſs. 


In Debt on Eſcape the Plaintiff declares J. F. che 


Feme ſole owes 


Husband, I may very well have Action of 3 


Debt againſt them, and count that they OWe Aion lies a= 
me ſo much without faying dum ſola fuit; yet gainſt both. 
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| Treſpaſs. 


Of Aſſault and Battery. | 

Jury finds the Againſt Baron and Feme the Jury found the 
Feme only guil. Feme only guilty, a-d rot the Husband : It was 

p. and wt the moved in Arreſt of Judgment, that this Ver- 

; Husband. dict was againſt the Plai tiff; for in this Caſe 
| he ought to have joined the Husband only for 

| Conformity, and he declaring of a Battery of 
both, the Baron being acquitted, he hath fail- 

ed of the Action: And fo is Lv. 106. Drury 

and Dennis Caſe ; where Battery is brought a. 

gainſt Baron and Feme, ſuppoſing that they 

| beat the Plaintiff, or the Mare of the Plaintiff; 
| and on not guilty, the Jury fourd the Feme 
| only did the Battery, and not the Husband: 
This Verdict was there ſaid to be againſt the 

Plaintiff; for now it appears the Action of the 

Plaintiff to be faux, for the Husband ſhall be 

Joined in ſuch Caſe but for Conformity, and 

there is a ſpecial Writ in the Regiſter to ſuch 

Purpoſe. And it is not like to a Battery charged 

upon J. D. and G. S. for there one may be 

found guilty, and the other acquitted, and good; 

for theſe are in Law ſeyeral Treſpaſſes: But the 

Court in the principal Caſe gave Judgment pro 

| Quer', and (aid that in Nelvertop was a ſtrange 
| Opinion. 1 Vent. 93. But Action of Aſſault t 
and Battery for beating the Baron and Feme, up- l 
on not guilty pleaded; the Defendant was found '; 
gully of beating tlie Wife only, and nothing 
was found concerning the Battery of the Ba- 
ron Per Curiam, If non cul had been found 35 

to the Husband, it had been well; but here 5 

2 non Liquet as to him, vid. 10 Co. 130. b. ard 
took a Diverſity between their being Plaintiffs 
and Defendants ; for if there be a Miſtake as to 
one 
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one of the Defendants, it may be well; as in Ac. 

tion on the Caſe brought againſt Baronand keme 

for Words ſpoken by them both, and the Baron 

be found not guilty, and the Wife guilty, it is 

well. But afterwards it was held a void Verdict, prrdid wid. 
becauſe one Part of the Iſſue was found, as 1 ſe. 

227. and there is no Difcontinuance, for the 

whole is continued; and by Ch. Baron Bridg. 

man, Venire de novo awarded. Hard. 166. Rochell 


and his Wiſe againſt Stedle and his Wife. 


In Battery againſt Baron and Feme the Baron The Wife can- 
pleads generally not guilty ; and the Baron and wer plead ty 
Feme quoad the wounding, plead not guilty, and be. 
quoad the Battery, the Wife pleads in Juſtificati- 
on, Et hoc parata eſt verificare, where it ought to 
be parati ſunt. Cro. Car. 594. Watkinſon and Tur. 
ver, in ſuch Caſe. Cro. Fac. 239. Watſon and 
Thorne ; che Baron juſtified, for that the Plain- 
tiff aſſaulted his Wife, in Aid of whom, Cc. 
the Feme juſtifies by her felf, and pleads ſon 
aſſault demeſne. Plaintiff replies, De inſuria ſua 
propria abſque tali cauſa; and both Iſſues found \ 
for the Plaintiff, and entire Damages. Per Curi- 
am, It is ill, for the Wife by her ſelf cannot plead, 
and the Damages being intirely aſſeſſed, all was ill. 

Aſſault and Battery by Baron and Feme againſt 
Baron and Feme, for Battery of the Plaintiff's 
Wife : Upon not guilty pleaded, it was found 
the Baron was not guilty, and the Wife was on- 
ly guilty ; and the Judgment was quod Capian- Quod capi- 
tur, and good. Cro. 203, Hales and White, antur. 
Treſpaſs was brought for mean Profits. The ——_—z 
Count was againſt Baron and Feme for Treſps 
done cum averiis ſuis, and ſaith not whether they 
were their Beaſts after, or hers before Coverture. 
Per Curiam, It is good enough after a Verdict; for 
ſhe may be Executrix, and ſo by Marriage they 
may be his Goods, but then the Actions ſhould 
5 Y 4 have 
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have been ſeveral, according to their ſeveral 
Capacities: And if the Goods of an Executrix 
after taking Husband be ſtole, the Indictment 
muſt be of taking his Goods. 1 Keb, 944, Col. 
lingwood and Biſbop. 

Note, In Tranſ. ad no vam afſignac” Def. placitat 
Liberum Tenementum ius Defendentis C E. Ur. 
ejus in jure, &c. Ad quod quer dicit quod ipſe fuit 
ſeifitus quouſq; diſſeit per le Baron ad wſum Ur. per 
quod fuer” ſeſſt 77 * nam Or gh 1 0 reen- 
ter. & Treſp. nul faciend mentionem de er 
del Feme el diſſei, Qu'. Car aliter de aſtrang 
BY: menteyne [on 'Freebold & traverſe le djs u. 

Ex Manuſcripto Ari. Brownloe. 


Action on the Caſe. Vide Words, © 


For negligent Action on the Caſe doth not lie againſt Baran 
keeping of Fire. and Feme for negligent keeping of Firg in their 
Houſe, by which the Houſe of the Plaintiff was 

burnt ; for this Action lies by the Cuſtom of the 

Realm againft Patremfqrwilias, and not againſt 

a Seryant, or a Feme Covert, wha is in the 

Nature of a Servant. x Rall. Abr. 2. Shellej's Caſe. 

Feme Covert, and-arother at her Requeſt, are 

bound in a Bond for tha Debt of a Feme Co- 

vert, and after the Death of her Husband ſhe 


had aſſumed to fave the other harmleſs againſt 


that Bond; this Aſampſi {hall not bind the 
Wife. Godb, 138. in *. — and Kane! Cale. 
Aliter in Caſe of an Infant. - 

Action on the Cale brought 28ainſt Baran 


Fee Covert ind Feme; becaule the Wife affirmed herſelf to 


CF" e be a Feme Sole tointice the Plaintiff to marry 


Fems Sole te herg Action lies not againſt Baron and Feme, 


entice to Mar- becauſe i it is Felony; and all the Ground of this 
page. is the Contract and Communication of the Wiſe, 
which cannot bind her Husband. Sid. 375. 
Cooger and Mubem and his Wife, 


Waſte 
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Law gives the Term to him. 5 Co. 75. 6. 


againſt Baron and Feme. 329 
ute. | 


Waſte lies not againſt the Husband for Waſte 
committed by him in the Time of his Wike. 
Feme Tenant for Life takes the Deſendant to Hub 
band, who committed Waſte, and his Wile died, 
and Action was brought, and it was nog brought a 
in the Teret, nor the Tenuit; and thetaſose the 
Writ ol Waſte is not good, becauſe it is variant 
from the Regiſter, far it ought to have been the 
one way; and to make his Count ſpecial, and ri: ad 
the Form, of the Count was ill, becauſe the Covnr. 
Writ ſuppoſeth that the Baron fecit uam; 
whereas the Baron being charged as Tenapt in 
the Right of, bis Wife, the Writ ought to have 
been fecerunt vaſtum. And the Court was of 
Dre that the Writ lies nat againſt the Baron 
far Walte committed by him in che Time of hs 
Wiſe ; far he is to be charged by reaſan of bis 
Wife, and jaintly with her; and ſhe being dead 
the Action is gone, far it i but a perſonal Wrang 
done by her, though the . infgr m- 
ed the Court that ſuch Action had been brought 
againſt the Baton, and the Writ was quod repuzr 
in jure Uxoris, Which the Court marvelled ar. | 
Cro. El. 357. and ſo is 1 Inf. 54 Baron ſęiſed 5er ſeiſed 
for Life of the Wife, and ig che Right of the , f. 2 
Wife, doth N and aſter the Wife dies. no waſte, Frme 
Action of Waſte lies againſt the Husbaod in the ates, and he 
Tenuit, for that he was ſeiſed, but in the Right bal! wor be 
of his Wife, and the Freehold was his Wife's, ©29784- 

But if Baron poſſeſt for Years in the Right of 
his Wife, doth waſte, and the Wiſe dies, Action | 
of Waſte lies againſt the Husband, far that the | 


A Leaſe for Life is made to A. the Remain- 
der to a Feme Sole for Years, they intermarry, 
| Waſte 
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Feme Sole com- 
mit Waſte and 
then marries, 


Stat. Glou' 
8. 
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Waſte is committed, Leſſor brings Action of 

Waſte; he ſhall recover as well the Eſtate for 
Life, as for Years. 2 Leon. p. 7. 3 

Ifa Woman while ſhe is Sole commits Waſte 

and marries, the Writ ſhall be that the Woman 
while ſhe was Sole committed the Waſte. 

A Man gives Land to his Wife during the 
Minority of his Son, on condition that ſhe ſhall 
not make Waſte ; ſhe takes Husband, who com. 
mites Waſte; this is no breach. Latch 20. in 
Webb's Caſe, 2 Leon 3 5. Cobb and Priour. 
lf a Man have Land in the Right of his Wife, 
and commits Waſte, and the Woman dies, no 
Action of Waſte lies againſt the Husband after 
the Death of the Wife. 1 Brownl. 238, 239. 

Baron and Feme ſhall be puniſhed in Waſte 
for Waſte made by a Stranger. 1 Inf. 54. b. 

Feme Leſſee for Life taketh Husband, the 
Husband doth Waſte, the Wife dieth, the Huſ- 
band ſhall not be puniſhed by this Law of Glee. 
cefter, c. 5. for the words be home que tient, Ct. 
pur vie; and the Baron held not for Life, for 
he was ſeiſed in the Right of his Wife, and the 


. Eftate was in his Wife. 2. Int. 301. 


If Feme Leſſee for Life takes Husband, who 


doth Waſte, Actions lies againſt them both, 33. 


H. 6 31. 17 Ed. 3. 68. b. 
If Feme Leſſee for Life takes Baron, who 


commits Waſte and dies, Action of Waſte lies 


againſt the Wife for this. 
Covenant. 


Upon a Warrantry in a Fine ſur concoſſi. 
Vide Supra, Pen Hale's Caſe, 2 Saund. 177. 


Account, 


. k : | 


Account, 


Action of Account was brought againſt a 
Feme Covert Adminiſtrattix, and her Husband 
in B C. and Judgment given againſt the Deſen- 
dants quod computent, The Feme dies, and the 
Baron brings a Writ of Error in B. R. to re- 
verſe this Judgment, Per Car, This Writ of 
Error lies not, becauſe the Record cannot be 
removed by i, for that would diſturb the Pro- 
ceedings in the Common Pleas, and the Party 
would have no Fruit of his Suit it the Record 
were removed, nor any Remedy to recover the 
Arrears due to him; yet the Original is deter- 
mined by the Judgment given quod compurent, 
and a Scire fac lies by the Executor, as the Cale 
here is. Style 290. Spittle houſe Calc. 


A udita\ Querela. 


Baron and Feme ſue Execution aſter a Deſea- 
ſance: On a Statute made to Baron and Feme 


Audita Querela ſhould be brought againſt both, 


1 Roll, Abr. 3 12. although the Deſeaſance be 
void as to the Wiſe; for the Action is in lieu of 
an Anſwer to the Execution which is ſued by 
both, and it is all one as if the Baron alone had 
made the Defeaſance which ſhould be a ſufficient 
Diſcharge. 1x Ed, 4. 8. 6. | 


Aﬀtions againſt Baron and Feme upon Offences 4 
| gainſt a Statute, Vide Offences. 


Information for Recuſancy. 
The Baron is not to be joined where Fine 


and Impriſonment is to be; tut on the * 
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of Recuſancy or keeping Alehouſes, the Huſ. 


band muſt pay the Fine, therefore muſt join, 
for it cannot be levied on her, though ſhe com- 


mit the fault. 2 Keb. 468. 


laformation lies againſt Baron and Feme for 
the Recuſancy of the Wife, to recover 20/7. the 


Monch, by the Stat. of Elz. And the Stat. + 


Stat. 1 Eliz. 
& 23. 


Fac. c. 6. doth not alter any of the former 
Laws, but preſcribes that a Feme Covert Recu- 
fant being convicted, if ſhe after three Months 
do not conform her ſelſ, ſhe ſhall be committed 
to Priſon, unleſs the Husband will pay 10 l. for 
every Month that ſhe ſhall. he out of Priſon and 
not conformed. The Plea on Record is, Et 

ed J. C. & Magdalene veniunt: Et pred” 
Magdalene dicit quod ipſa non eſt culpab. Cc. and 
a Plea by a Feme Covert is void ; but the Dock. 
et otherwiſe, and it was amended. Cro. Fac, 
529. Parker and Sir F. Curſon's Caſe. The 
Queſtion in Parker and Webb's, Caſe, Cro. Fac. 
480. was, Whether a Feme Covert being con- 
victed by Inditment at the King's Suit, be li- 
able to the Suit of an Informer upon the Stat. 
23. Elia. after the Year that ſhe was convicted? 
Vide, for it was not determined. 

tr is reſolved, That the Husband is hable to 
the Penalty of 23 Elix c. 1. of 201, per Month, 
though he himſelf be no Recuſant. 3 Bulſt. 87. 
Le ver}, Law, ' | 80139 

If Baron and Feme be ſued in Debt for the 
Recuſaney of the Wife, both muſt appear, - or 


both be outlawed. Hob. 174. 


A Feme Covert affirms ſhe is Sole, and indu- 
ceth J. S. to marry her; no Action lies a- 
gainſt the Husband- 2 Keb. 399. 

Feme Covert is within the Stat. 1 Eliz. and 
the Stat. of 23 Eliz, refers to the firſt, and 
therefore a Feme Covert is deins Stat, 1 

there- 


* 
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therefore ſhe ſhall forfeit for every Month 20/7. 
and this may be recovered by Information a- 

ainſt Baron and Feme, as was reſolved 35 Elis. 
at Ruſſel-houſe by Puckering Lord Chancellor, 
and all the Juſtices ; but there it was reſolved, £5 
if a Feme Covert be indicted for this at the F Hue be in- 
King's Suit, the Husband ſhall not be charged, ie for 4 
becauſe he was not Party to the Judgment; for —— 
if a Feme be indicted for any thing, the Huſ — 
band ſhall pay nothing, becauſe he is not Party ged. OE 
to the Judgment; but otherwiſe it is for Acti- | 
ons of Battery, and for Words, becauſe the 
Husband there is no Party to the Judgment; ſo 

it is alſo where the Informer informs, and this 
was the cauſe of making the Stat. of 35 Elix. 
by which Statute the King may have Action of 
Deht, and ſo recover the Penalty againſt che 
Husband. 1 Roll, Rep. 93. Dr. Foſter's Caſe. 

By the 3 Fac. 1 Cap. 5. No Perſon whoſe Hu:band of # 
Wife is a popiſh Recuſant Convict, ſhall exerciſe 72d Recu- 

any publick Office by Himſelf or Deputy, un: ain 
leſs he with his Children and Servants repair to 54 Office 
omni 1 Sacrament at ſuch Times 
as DY are . | J F ecuſant 

Every Woman being a popiſh Recuſant Con- — ſhall 
vict (whoſe Husband is not) which ſhall not go r be Execn- 
to Church, and receive the Sacrament, as the * 7 Ami- | 
Law requires by the ſpace of one whole Year, i 7 1 
next betore the death of ſuch Husband,. is dif- baus av ſhare il 
abled to be Executrix or Adminiſtratrix of her of hi: Goods, 
Husband, or to demand any part of her Huſ. 914 forfeit the i 
bands Goods or Chattels ; and alſo ſhall forfeit Third of her 1 
two Thirds of her Joynture or Dower. — | 
Wo * Recuſant Convict who is married Rec uſant Con. 

rwiſe 


than in open Church, and by a law. vi# married | 

ful Mmiſter according to the Church of England, v 1b 4 
ſhall not be Tenant by the Courteſy : The Wo- — ll 

man married otherwiſe than as aforeſaid, is dil- many 9 1 

2 abled he Courref. 


j 
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The Feme ſball abled to enjoy her Dower, Jointure, Widdows 
net beve ber Eſtate, or any of her Husband's Goods. 

M & Where the Man cannot be Tenant by the 
Ow” Courteſy, he ſhall forfeit 1 l. 
Feme Cavvi® By 7 Fac. 1 Cap. 6. A married Woman be- 
| nor conforming ing a popiſh Recuſant Convict, who ſhall not 
in Mb, within three Months time after her Conviction, 


—— conform, repair to Church, and receive the 


mitted to Pri- Sacrament, ſhall be committed to Priſon, and 


fon. there remain; unleſs the Husband | (hall pay 
to the King 10/, a Month, or a third part of 


the Yearly Value of his Lands, at the Election of 


1 [7 Every P 

Perſos marry: By 1 & 2 W. & M. Seſs. 2. e. 2. Every Per- 

— ſon who ſhall marry a Papiſt, is excluded and 

ſhall not enjey made for ever incapable to inherit, poſſeſs or 

the Crown. enjoy the Crown of this Realm. And in ſuch 
Caſe, the People are thereby abſolved from their 


Allegiance. 


In what Actions Hushand (hall be. charged after the 


Death of bis Wife, or not, © 


1 Roll. ReS. If Feme Leſſee for Life rendring Rent, takes 

351. 352 Husband and dies, the Husband ſhall be char- 
ged in Action of Debt for Rent incurred during 
the Coverture, becauſe he took the Profits out 
of which the Rent iſſued. 10 H. 6; 11. 

If a Woman be indebted to another, and 
takes Husband, and dies; the Husband ſhall not 
be charged in Debt for this after the Death of 
the Wife, becauſe it was but a Choſe in Action. 
10 H. 6. 10, 12. 20 H. 6, 22.6. 

If Feme Leſſee for Life takes Husband and 
dies, the Husband ſhall not be charged for this 
during the Coverture, for he was never Leſſee 
5 Co. Foliamb”s Cale; 
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If A. take B. Executrix to Wife, againſt 
whom Action of Debt is afterwards brought as 
Executors, and Judgment given agaifiſt them to 
recover de boni. Teftatoris ; and upon this a Feri 
fac? iſſues to levy the Debt and Damages; and 


the Sheriff this returns a Deveftevit, and 


after the Wiſe dies, it was doubted in Tratman 
and Fane's Caſe, whether Execution upon this 
Judgment may be ſued againſt the Husband, 
there not being any Judgment upon the Return 
of the Devaſtavit to recover de bonis propriit. 
9 Car, B. R. Vide as to this ſupra. 


Proceſs. 


Where the default of the Wife ſhall be the default 
g 3 2 7 


Where the Husband is to have a corporal Pe. 
tance for the Default, there the Default of the 
Wife ſhall not be the Default of the Husband. 
11 H. 4.5. 9 H. 6. 8. As if on a pluries capias 
the Husband appears, and the Wife makes De- 
ſault, this ſhall not be the Default of the Huſ- 
band for the corporal Pain. So in Capias, if 
the Husband make Default, and the Wife ap- 


pear. So if upon the Exigent the Baron and 


Feme have a Superſedeas, and notwithſtanding 
this they are returned outlawed ; and at the Re- 
turn the Baron appears, and the Wife makes 
Default, this ſhall not be the Default of the Huſ- 
band for the corporal Pain. 9 H. 6. 8. 

But otherwiſe it is where the Baron is not to 
have a corporal Pain by the Default. 11 H. 4. 
12. As if Baron and Feme are attached in a 


Treſpaſs, the Default of the Wife is the Deſault 


of both, and fo the Iſſues forfeit. In Afliſe the 
Deſault 
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Default of the Wife ſhall be the Defanlt of the vi 
Husband. 8 | C 
_ In Action of Debt againſt Baron and Feme, A 
if che Baron appears, and the Feme make De. in 
fault, the Baron ſhall not be put to anſwer, but * 
Proceſs ſhall ifſug againſt the Wite, and idem D 
dies given to the Husband, M. 11. Fac. B. I 
= A and Dusbm. | | th 
| If on of Waſte be brought againſt Baron w. 
and Feme, and the Baron appear upon the Di- | 
tringas, and the Wile make Default, this ſhall rot 
be che Delault of them both. 1 Brow#. 239. 
Reſceipt. 
= Where the Wife ſball be received upom the Husband 
| Default, and e contra, 2 | | 
In every Caſe that the Wife is received for |} _ 
Default of her Husband, the ſhall plead and ha 
have the ſame advantage in Pleading to defend | th; 
her Right, as if ſhe were a Feme Sale; but at- Joi 


ter Receipt, the cannot levy a Fine, for that to 
were to give away her Right. 1 Ig. 35 2. . me 
vic. 2 luft. W. 2— c. 4. i | An 
After a Verdict againſt Baron and Feme the cei 
Wile cannot pray to be received. Hob. 197..Bell | 
and Harti). This was in Action of Waſte. 
W-- A Receipt ſhall be by Termor or Feme Co- 
| vert, after a Nibil dicit. 9 Ed. 4. c. $7. and a = 


Reotipt nell be by a Feme after a Writ of En- rel 

1 quiry of Waſte returned, and the Waſte requi- Th 
red. Cro, El. 263. Elmer and Thackam,  , anc 

In Formedon the Tenant pleaded Non tenure, | the 


and found for. the Demandant, and now the the 
Feme after Verdict prayed io be received upon | 
the feint Plra of her Husband, becauſe he had 
pleaded. Non. tenure, where ſhe might have w_ 
3 verlec 
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verſed the Gift, and he brouzht a Writ out of 
Chancery, de Attornat* recipiendo for the Feme, 
And per Curiam, It was received, for falſe Plead- 
ing is feint Pleading, and feint Pleading is 
within the Statute, and here needs not any new 
Declaration, becauſe the Feme is Party to the 
Suit; aliter when be in Reverſion is Party to 
the Suit, and is received. Cro. El. 826. Gref 
wold and Holmes. | | 

Baron and Feme Jointenants for Life, the Ba- 
ron ſole is impleaded, and made Default, and 
the Wife prayed to be received; but ſhe is not 
receivable, becauſe ſhe was not Party to the firſt 
Writ; but he in Reverſion ſhall be received, 
and ſhall abate the Writ for Jointenancy. Moor 
242. Caine's Caſe. 

Feme Covert hath a Reverſion and Tenant 
for Life is impleaded, and ſhe conceives her 
Husband will not pray to be received ; ſhe may 
have a Writ directed to the Juſtices, teſti'ying 
therein, that ſhe will make ſuch Attorneys 
jointly and ſeverally, commanding the Juſtices - 
to receive them for Attorneys ; and it muſt be 
mentioned in the Writ that ſhe is decrepit, &c, 
and "pot come in Perſon, and pray to be re- 
ceived. 


| Ley Gager. 


Debt againſt Baron and Feme for certain Bar- Baron and 
rels of Beer ſold to the Wiſe dum ſola fuit. Feme bath 
They both waged their Law, and both Baron = Ln 
and Feme did ſwear according to the Form of 
the Oath. Quod nota, The Baron did ſwear for 


the Debt of the Wife. Cro. El. 161, Weeks verſ. 


Holmes and Ux, 


2 2 Account 
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Account of the Receipt of 10 J. by the Hands 
of the Plantiff's Wite. The Defendant waged 
his Law, becauſe a Receipt by the Hands of the 
Wife of the Plaintiff or Defendant, is all one 
as Receipt by their own Hands. Cro. El. p. 919, 
Goodrick's Caſe. | 
The Husband and Wife of full Age for the 


Debt of the Wife before the Coverture, ſhall 


make their Law. 1 Inf. 172. 6. 


In what Caſes the Husband ſhall be compelled to ap- 
pear and put in Bail for bis Wife, or not. 


Hechand tore» In Action (as Debt) againſt Baron and Feme 
main in Priſen for the Debt of the Wiſe ; if the Husband be ta. 


till he puts in 
Bail for his 
Wife ; in what 
Caſe or not. 


ken by Capias or Exigent, he ſhall remain in 
Priſen untill he puts in Bail for his Wife: And 
by the Clerks, It is a common Courſe, But in 
Action againſt Baron and Feme in Banco, if the 


Husband comes in upon the Capias or Exigen, 


he _ not be compelled to put in Bail for his 
Wite. 

If the Husband appear upon the Original in 
B. R. where it is againſt Baron and Feme, he 
ought to put in Bail tor his Wife. 

If a Latitat iſſue againſt Baron and Feme, 
and the Wife is arreſted, but not the Husband 
the Husband in this Caſe ſhall not be compelled 
by the Courſe of the Court to appear for him- 
ſelf and his Wife, the Husband not being ar- 
reſted. Per Curiam, and the Clerks in Story 


and Smith's Cale, M. 10 Car. B. R. But they ſay, 


that if the Husband had been arreſted, but not 
the Wife, che Husband ſhall be compelled to 
appear for himſelf and his Wife. 

In Action of Debt againſt Baron and Feme 
in R. R. upon the Statute of Recuſants for the 
Re:ulancy af the Wife ; the Husband who is i 

2 Cuſtod 


oe 
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Cuſtod Mar? ſhall remain in Priſon unleſs he 
puts in Bail as well for himſelf as his Wife. 37 
El. B. R. Philpot and Dung: But it is in the 
Election of the Court, whether they will com- 
pel him to give Bail for his Wife, or not; for 
all Bails are in the Diſcretion of the Court; ſo 


Lowvedon's Caſe. In Debt for the Recuſancy 

of the Wife, the Husband may not appear by 

Superſedeas only ; for either they ought both to 

appear, or both be outlawed. 1 
Latitat was ſued againſt F. S. and A. S. Ba- — 2 

on and Feme, by 7. D. The Wife was arreſt- , 4: * 

ed, but the Baron could not be taken. The j1;fe was ar. 

Sheriff returned Cepi Corpus for the Wife, and reſted, but the 

non eſt iuventus for the Baron. And the Court H*:hand could 

held nothing could be done in this Caſe, unleſs w #4 taten. 


there were Bail put in by the Husband ; for the 


Feme without the Husband cannot be ſued, nor 
can put in Bail; and againſt the Husband, un- 
4 leſs he be firſt taken and put in Bail, there can- 


not be any Declaration, and therefore in this 

Caſe, in regard the Plaintiff cannot declare, 

the Feme was diſmiſſed ; and it was ſaid he 

ought to ſue them by Proceſs of Outlawry, Remedy by 
and by that means he might have Remedy : Proceſs of Our- 
For it were a great Miſchief that a Feme Covert “. 


| ſhould intermeddle, and merchandize, and pro- 


cure Goods into her Hands, and the Baron 
abſenting himſelf, or keeping in his Houſe, 
there ſhould be no Remedy againſt them. Cro. 
Jac. 445. 

The Court of King's Bench was moved on the 
behalf of the Lady Baltinglaſs, There was an 
Action on the Caſe brought againſt Baron and 
Feme, and the Feme appeared, and the Huſ- 
band would not, and that the Plaintiff's Attorney 
ſtood to have fpecial Bail for her, which ſhe 

| 2 2 - Could 


Chap. XVIII. againſt Baron and Feme. 329 
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Feme Covert 
appeared on 


the Latitat: 


*, If ſbe 
N be af 
miſſed? 
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could not procure; and therefore it was prayed 
ſhe might be delivered on common Bail: But 
by Gyn, If there be cauſe to have ſpecial Bail, 
the Wife muſt lie in Priſon untill the Husband ap- 
pear and put in Bail for her; for ſhe cannot put in 
Bail for herſelf,ſhe being a Feme Covert. Style 475, 
Action of Debt againſt Baron and Feme up. 


on the Latitat. The Feme appeared, ſhe ſhall 


be accepted, per Curiam; but where the Feme is 


in Execution ſhe ſhall not be diſcharged, nor 


could the Lady Baltinglaſs, who was in Cuſtodia 


only upon Proceſs: But per Curiam, She ought 


to be diſcharged, and that without Bail, if it ap- 
pear upon the Writ that ſhe is a Feme Covett; 
but if ſhe be ſued as a Feme Sole, ſhe cannot 
put in Bail. And by Twi/den, It is an unreaſon- 
able Courſe, that the Wife becauſe ſhe cannot 
appear by Reddidit ſe, but in Cuſtodia, therefore 
ſhe ſhould not be diſmiſſed as in B. C. elfe would 
this be as good as a Divorce, a continual Non ef 
inventus being returned againſt the Husband, 
and no Declaration can be againſt her, and ſo 
ſhe ſhall be aiways in Priſon. And this being 
but an Arreſt on mean Proceſs, and to ſay ſhe is 
in Cuſtodia, is no reaſan, becauſe when he comes 
in he ſhall find Bail for himſelf and his Wile, 
and ſo the Plai tiff may declare againſt them 
both in Cuſtodia. Per Curiam, ſhe was diſchar- 
ged. Three Opinions have been in this Caf: 
1. That ſhe ſhould lie in Priſon till the Husband 
come in; and that is unreaſonable. 2. That 
ſhe ought to file a common Bail if another wil 
be bound for her, which may prevent a Fraud 
in arreſting of her at the beginning of a long 
Vacation; this the Court conceived reaſonable: 


But ic is at the Election of the Wife whether ihe Þ 
will or not. 3. That ſhe ought to be diſchar- ff 


ged without Bail, which the Court conceived 


* Tear 
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yed reaſonable, and ſo awarded here. 1 Keb. 187, 
But 188. Bart and Deſmond, 
In Action againſt Baron and Feme, and the 
Feme was an Infant, and the Wile appeared 
tin per Attornar” ; whereas the Court ought to have 
admitted her per Guardian, and for this it was 
reverſed; but if the Wife be of Age, then the 
hal Baron makes Attorney for her and himſelf, and 
the Entry is per Attornat of the Husband and 
Wife; and by Hale, The Husband cannot diſallow Entry #5 te. - 
odia the Guardian made by the Court for his Wife, Trance. 


ght I Vent. 185. Freeman and Reddayle. 

ap- Suit againſt Baron and Feme; the Feme is 
alt: arreſted and giveth Bond for her Appearance, 
no: 1 and now prayed to be delivered on common 
* | Bail. The Sheriff having returned Cepi Corpus 
* of the Baron and Feme, both having only taken 
ore | her ; but the Court denied after Return of Ceps 
uld Corpus, contra if Non eſt inventus had been return- 
ef 1} £9 as to the Husband: But yet if it appear only a 
nd Practice, they will diſcharge her; to examine 
16 which they gave Rule to the Sheriff to return 
ing the Body of the Husband. 1 Keb. 367. Dethick 
* 15 and Taxley and Us, 


Debt was brought againſt Baron and Fema 
for Debt ſuppoſed to be due from the Wife dum 


ſola fuit, and there was ſpecial Bail put in; and 


aſter Judgment againſt Baron and Feme, they 
render themſelves to Priſon in Diſcharge of their 
Bail; and it was moved ſor the Wife to diſcharge 
her, becauſe there was not any Debt due from 
her before Marriage, but that this Action was 


contrived between her Husband and the Plain O# mean Pro- 
tiff to make the Wife a Priſoner. And it was cet, if the 


— agreed, That on mean Proceſs if the Wife be“ apr 
ihe taken before the Husband, ſhe hall be diſchar- 37 ſte ſhall 
nar Bed; and when the Husband is taken, he ſhall 4 ;/;horged: 
ved give Appearance for both; but upon Execution Net ſo upon 
rea- 2 3 the Exteut ia. 


Fo 
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the Wife may be taken before her Husband, and 
ſhall be detained: But in this Caſe the Wife, 
becauſe of the Practice, was diſcharged. Sid. 5. 
395. Gabree*s Cale. 2 Keb. 442, 576. Meſme Caſe. 

If Baron and Feme be arreſted in an Action 


Baron to put Which requires ſpecial Bail, and the Husband 
in Bail for his puts in Bail for himſelf, he muſt put in Bail for 


Wife, 


Reg, 


Eſcaps. 


his Wife alſo ; but if he lies in Priſon, the Wife 
cannot be let out upon common Bail; aliter if 
the Husband abſcond himſelf, and cannot be ar- 
reſted. 1 Vent. 49. 

Note, For a Rule; unleſs the Wiſe be arreſted, 
or the Husband give Bond for her Appearance, 


he ſhall not be forced to put in Bail for both, if 


he will lie in Priſon ; but elſe he ſhall before he 
Can be bailed in Debt upon a Statute entered by 
the Wiſe dum ſola, againſt Baron and Feme; 
And the Court agreed ; ſo the Husband muſt 
put in Bail for both, though ſhe was never ar- 


| reſted. And ſo it's ſaid, the Husband in Exe. 


cution on an Action brought againſt him and his 
Wife, is not bound to appear for her, unleſs ſhe 
be arreſted ; but he ſhall not be diſcharged, un- 
leſs he put in Bail for himfelf and her. x Ks, 
213, 225, 277. Cranmer verſ. Andrews. 

The Eſcape of the Husband is the Eſcape of 
the Wile, and in Ca. Ss. againſt Baron and 
Feme, the Gaoler ſuffered the Husband to eſcape, 
the Court ſaid they would diſcharge the Wiſe 
unleſs the Plaintiff would get the Husband taken 
again. 1 Vent. 51, Fackſon and Gabree. 

If Action be brought againſt Attorney of 


Privilege for King's Bench and his Wife, and he declares a 
the Wife I en gainſt the Husband being an Attorney of the 


feng. 


Court in proper Perſon, and againſt the Wit 
in Cuſtodia Mar upon Bail filed for the Wiſe on- 


ly; this is not good, becauſe the Husband ought 


to put in Bail for his Wife, and Bail may ar” 00 
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Chap. XVIII. againſt Baron and Feme. 


file only for the Wife without Bail for the Huſ- 
band; and the Husband may not have his Pri- 


vilege in this Caſe, when the Action is brought 


againſt him and his Wife. x Roll. Abr. 580. 
Morthwait and Elſey. Per Curiam, He ought to 


put in Bail. Style 226. Meſme Caſe, and AA. 


17 Car, 1. Sir Simon Fanſbaw's Cale. 
It is the Cuſtom of B. R. where Proceſs of 
Outlawry iflues againft Baron and Feme, and 


the Baron appears, he ſhall have Day by Bail R__ 
refuſed for the 
Contempt of 


untill the Appearance of his Wife; but it is in the 
Diſcretion of the Court when he comes in up- 
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on the Exigent, whether he ſhonld be let to the wife. 


Bail ; and this Court uſed not to let the Husband 
to Bail, but to continue him in Priſon for the 
Contempt of his Wife untill the Feme comes 


in; and therefore the Bail was refuſed. Cro. EI. 


379. Pbilpot's Caſe. 

For Debt due by the Wife before Marriage 
the Husband was returned outlaw'd, and the 
Wife waved ; but before the Return of the Exi- 


gent one E. an Attorney procured for the Wife pen the She- 


a Superſedeas, ſurmiſing that the Wile had appear- — 2 


ed by him as her Attorney. Per Curiam, If up · 
on the Exigent the Sheriff had returned Reddidit 
ſe, or upon Pluries Capias had returned Cep. Cor- 
pus for the Wiſe, then her Appearance ſhould be 
entred, but not by Attorney, as it is here; and 
the Exigent ſhould only iſſue againſt the Huſ- 
band; and idem dies ſhould be given to the Wife: 
But if upon a Pluries Cap. the Sheriff rerurn for 
the Husband Cepi Corpus, and a Non eſt invents 
for the Wife; yet an Exigent ſhall iſſue againſt 
both, becaufe it is intendable that the Husband 
may bring in his Wife; but if upon Exigent the 


Sheriff returns Reddidit ſe for the Husband and 


for the Wife, and ſhe is waved, the Husband 
thall go /ine die: But in this Cafe, becauſe the 
2 4 Exigent 
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Exigent was returned againſt both to be out- 
lawed, the Superſedeas ſuppoſing the Appearance 


of the Wife, is idle and void; and therefore it 


was diſallowed; and the Exigent appointed to 
be filed againſt both. Cro. Car. 58. Smith vet. 
Af and his Wife. F 
— m— . continues 2 w_ and Feme _ 
the Exigent, upon which the Husband appea 
— regen and put in a Superſedeas for himſelf only, with. 
ed for the Ba- Out making mention of his Wife: The Preig- 


ren without the not ar ies ſaid, By the Superſedeas the Husband is 


Wife, ſine die; for he ſhall not be driven to anſwer 


without his Wife as this Caſe is; and he is im- 

pleaded as in the Right of the Wile, and there. 

fore the Wife ſhall be waved, and the Baron 

diſcharged. Lib. Int. 187. But the Court gave 

order that the Superſedeas ſhould be ſtayed with. 

out recording the Appearance of the Hus and; 

as ſo was it in the Caſe of Lady Mallory and her 

Husband, who were ſued in an Action of Debt, 

and Proceſs continued againſt them till the Exi- 

gent; upon which the Husband appeared, and 

put in a Superſedeas for himſelf without ſpeaking 

of the Wife; and his Superſedeas was not allow- 

ed but Proceſs continued until Outlawry. 1 Leon. 

4 138, 139. Bilford and Fox. g | 

In Chancery, If a Man be ſerved with a Subpzna in London 

againſt him and his Wife, ſhe being in the 

Country; yet it he fatisfy not the Court as well 

for her as for himſelf, he being here in Perſon, 

an Attachment ſhall be awarded againſt him and 

his Wife, as though he had never appeared. 

pleads Miſuſ. If a Feme Covert be arreſted by a wrong 

mer after gal Name, and gives a Bail-Bond to the Sheriff by 

put in, that Name, ſhe may notwithſtanding plead the 
Miſnoſmer, Salk, Rep. 7. ; 

3 


Feme Covert 
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A Feme Covert who had apart from her 7«4gmenr con- 
Husband confeſsd a Judgment, the Court 0/425 


Feme Covert, 


B. R. reſus d to ſet it aſide on Motion; but put i ,, be 


her to a Writ of Error. Salk, 400. ſer aſide ur 
| Motion, 
Ou lawry. „ 
til 
2d, ff If the Record be that the Wiſe is outlawed, Wife, in _ 
th. | this is erroneous, for it ought to be waved, © m9) 
. 2 Roll. Abr. 804. Haymas and his Wifſe. % 
s | Paſch. 42 Elix. B. R comra: Proceſs in Debe 
yer againſt Baron and Feme continues until the Exi. 
m- gent; the Baron appears but will not ſuffer his 
re- Wife to appear: And it was ruled per Cur, 
on That in this Caſe ſhe may make an Attorney 
Ve to prevent that ſhe be not waved. Dyer 271. b. 
th. margin. 
d; In 3 Bulf. 212. Exceptions were moved to Exeption to 4+ 
her avoid an Outlawry in Baron and Feme: 1. Be. 9% n Out- 
bt, cauſe the Wife cannot be {aid autlawed, but —_— 
Xi- waved. 2. It was comparuit for comparuerit. Per 
nd Curiam, In the ſame Term ſuch an Outlawry 
ing may be avoided upon Exceptions by a Motion 
W. in Court; but this being in another Term, 
Tl the ſame could not be avoided but by a Writ of 
Error: And the Court bailed him upon the 
don Writ of Error; but they ſaid he ought to ap- 
the pear in Perſon next Term, and ſo aſſign his 
vell Errors to reverſe the Outlawry. - 
on, Debt was brought againſt Baron and Feme | 
md for Debt dum ſola, and upon this the Husband | 
Was outlawed, and the Wife waved; the Wife d 
"ng was taken and impriſoned, but the Husband 
by could not be found, and the Wife was diſchar- 
the ged upon the Act of Indempnity, which par- 
dons Outlawries, without ſuing a Scire fac a- 1 
gieainſt the Plaintiff; and it was ſaid ſhe might ö 
A |S not have a Superſedeas: But Hutt. Rep. 86. 1 Co. 


44. 
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- Of Actions, Sc. Chap. XXV1IL 
44.b, 3 Cro. 370. 1 Cro. 58, ſhe may in this 
Caſe have a Superſedeas upon the Exigent. Sid. 
p. 20, 21. Biron and Beckley. 
In Treſpaſs againſt Baron and Feme, if the 
Baron comes in by the Exigent, and the Wife 
comes not in, and for that it appears to the 
| Court that the Exigent was diſcontinued againſt 
, the Wife, they award a new Exigent againſt 
* her; yet the Baron ſhall be put to anſwer pre- 
ſently, and ſhall not tarry till the Wife comes 
in, althou-h he ought to anſwer again with 
the Wife when ſhe comes in; when he hath 
" pleaded, he ſhall have idem dies with the Wie, 
F | r 8 
| In Treſpaſs againſt Baron and Feme, if the 
| Baron make Default, and the Wife appears, the 
| Wife ſhall not be put to anſwer till the Baron 
| ES comes in, or be outlawed. 22 Af. 46. 
She may The Wife may not plead to Outlawry with- 
oo . ee out her Baron, nor plead Pardon of Outlawry 
ber turhand, without her Husband. 2 Roll. Rep. 90. Sir Geo, 
Curſon's Cale. 
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CHAP. XXIX. 
Declarations and Pleadings. 


The manner of declaring againſt Baron and Peme, 
or by Baron and Feme, In what Caſes the Life 
the Wife muſt be averred, or not, IWhere the 
Hrsband ſhall be eſtopped to ſay that his Wife is 
remitted, and yet (he (hall be received. In what 
Caſes the Wife ſhall come in, and be received on 


the Default of her Husband. Of the Wife's Plead. 


ing without her Husband. The manner of plead- 
iug Coverture, Of the Concluſion of | Pleas in 
Action, by or againſt Baron and Feme, Where it 
is neceſſary to aver the Aſſent of the Husband. 
Traverſe when that the Wife died ſeiſed. Adtunc 
& modo Uxor, if good. Of Eſtoppels. Error 
aſſigned becauſe ſhe was a Feme Covert. Divorce 
pleaded. Outlawry pleaded, Where there be two 

Women of a Name in Debt on Bond, how to plead. 
Where the Parol ſhall demur for the Nonage of the 
Husband and Wife, 


R Aſſump/it the Plaintiff declares, where T. S. 
and M. his Wife were ſeiſed to them, and 
the Heirs of T. of five Acres of Meadow lyi 

near a River called / River; and being 10 
ſeiſed, by Indenture let the ſame to the Plain- 
tiff for 2 1 Years, by Force whereof he was poſ- 
ſeſſed; the Defendant ſuch a Day erected a Wa- 


ter. mill ſuper & trans the ſaid River; by Reaſon Te. 


whereof ob/upayit the Water, ſo that the Wa- 
ter overflowed the Banks, and inundavit the (aid 
five Acres of Meadow, by which they became 
barren, and ſcirpeſæ, ad damnum. &c. 


Tbe 
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That Baron 


The Defendant demurred in Law upon this 


and Feme were Declaration: Exception 1. Becauſe he counts 


ſeiſed, and 

ews not how 
the Eftate be- 
gn. 


Preſcription 
alledged in 
Baron and 
Feme, 


Aſſumpſit. 


Suerrment of 
eLife. 


the Baron and Feme were ſeiled to them, and 
the Heirs of the Baron, and ſheweth not how 
the Eſtate began; for it being a ſpecial Eſtate, 
and but a particular Eſtate in the Wiſe, the 
Commencement of it ought to be ſhewed. Sed 
per Curiam, It is well enough, it being an Ac- 
tion on the Caſe by their Leſſ-e ; fo that it is 
but a Conveyance to the Action, and the Inhe. 
ritance is in the Husband. Exception 2. Be. 
cauſe he declares of a Leaſe by Husband and 
Wife by Indenture, and ſheweth not that a Rent 
was reſerved, and then it cannot be the Leaſe 
of the Wife. But the Court held it to be good; 
far it is the Leaſe of the Wife till ſhe diſagree. 
Cro. El. 112. TFackſon and Mordam. 

Baron and Feme, and the Heirs of the Huſ. 
band, ſeiſed in Fee of a Water-mill, and pre- 
ſcribe for a Watercourſe, &. and the Defen- 
dants erected a new Mill, & obfupauit, Ex. 
ception was taken to the Declaration, hecauſe 
the Preſcription 1s alledged in the Baron and 
Feme, and the Feme had only an Eſtate for 
Life, and ſo cannot preſcribe ; ſed non alloc ; for 
when the Feme is jointly ſeiſed wich her Huſ- 
band, who had the Fee, the Preſcription may 
be ailedged in both. Cro. El. 112. Brown 
and Mordant . 

Plaintiff marries with Alice Executrix of J. S. 
her firſt Husband. Defendant was indebted to 
J. S. in 100 J. and promiſed the Plaintiff if 
he would forbear Suit againſt him for the Debt 
*rill Micbaelmas next, that then he would pay 
the Debt to the Plaintiff ; and avers how that 
the Defendant was not ſued till Michaelmas, and 
found pro Quer ſur non afſumpfit. Sed nil capiat 


per billam ; becauſe the Plaintiff doth not aver tbe 


Life 
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Life of 4. his Wife, who was the Executrix of 
F. S. for the Promiſe of the Defendant was 
made in reſpect of a Debt en auter droit, which 
was to Alice as Executrix, and not in reſpect 
of any Debt due to him; then the Promiſe 
enſues the Nature of the Debt, (viz.) to be re. 
covered to other Uſe, (viz) to the Uſe of F. 
S. and ſhall be Aſſets, and by the Death of 
the Wife the Promiſe is determined: And 
though the Plaintiff may not join the Wife wich 
him in the Action, becauſe the Promiſe was 
particular and perſonal, yet he ought to have 
averred the Life of the Wife, becauſe the Plain- 
tiff ſhall recover nothing to his own Ule. Zv. 
84: Lea and Minn, 

If a Feme Covert, or a Monk and a Stran- 
ger, are bound in an Obligation; in Debt up- 
on this the Action ſhall only be againſt the 
Stranger, and he ſhall not ſay in the Declara- 
tion that the other is a Feme Covert, or a 
Monk; per Cole and Dodderidge; but by Hong h- 
ron, if it doth not appear in the Deed that 
ſhe is a Feme Covert; it ought to be averred. 
1 Roll, Rep. 41. 32 H. 6. 3 1. 

But of the manner of declaring by or againſt uerumene. 
_ and Feme; ſo Vid. ſparſim, per Touts 

ues, 


Pleadings. 
Reſceipt. . Vide Reſceipt. 


Littleton's Caſe, Sect. 666. is a nice Caſe. If 

a Woman ſeiſed of certain Lands in Fee ta- 5 

keth Husband, who alieneth the ſame Land to \ 
another in Fee; the Alienee lets the ſame 
Land to the Husband and Wile for Term of 
x their 
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their two Lives, ſaving the Reverſion to the 
Leſſor and his Heirs: In this Caſe the Wife is 
in her Remitter, and ſhe is ſeiſed in Fee as be. 
fore, and the Leſſor hath nothing in the Re. 
verſion. But in this Caſe if the Leſſor will ſue 
an Action of Waſte againſt the Husband and 
his Wife, for that the Husband hath commit. 
ted Waſte, the Husband cannot bar the Leſſor 
by ſhewing this; that the taking back the Eſtate 
to him and his Wife, was a Remitter to the 
Wife, becauſe the Husband is eſtopped to ſay that 
which is againſt his own Feoffment. But if 
the Husband make Default to the grand Diſtreſs, 
and the Wife pray to be received, ſhe may well 
ſhew the whole Matter, and how ſhe is in her 
Remitter, and ſhe ſhall bar the Leſſor of his 
Action; for in every Caſe where the Wife is 
received for Default of her Husband, ſhe ſhall 
plead, and have the ſame Advantage in Plead- 


ing as if ſhe were a Feme Sole, &c. 


If Judgment be to be given for two Defaults, 
and after ic is adjourned till another Term, the 
Wife ſhall not be received this Term before 
Judgment, for that ſhe does not come in, para- 
ia petenti reſpondere, in due time. 9 H. 6. 37. 

In Action of Waſte againſt Baron and Feme, 
after the Waſte found before the Sheriff, and 


returned in Banco, the Wife ſhall not be re- 


ceived, to avoid contrary Verdicts. 2 H. 4. 6. 
In Aſſiſe againſt Baron and Feme, if they 


\ plead Recovery in Bar, and at the Day fail 


of the Record, by which Judgment is to be 
given by the Statute as Diſleiſors, yet the Wite 


may be received. 7 H. 4. 16. b. 10 H. 4. 9.0. 


In Action of Waſte againſt Baron and Feme, 
and no Waſte pleaded, the Wife ſhall be 1e- 
ceived after Inqueſt taken, and before Judg- 
ment. 22 / 11. 28 Ed. 3.91, 


Ch ap. XXIX. Of Declarations and Pleadings. 


If in a Writ of Error to reverſe a common 
Recovery brought againſt. Baron and Feme, 
and the Baron and Feme are returned Terrete- 
nants O#ab. Trin. and then they appear, and 
the Plaintiff aſſigns Errors, and after the Huſ- 
band does not - put in any Plea but makes De- 
faule, on which the Plaintiff prays the Errors 
may be examined: But after in Hill. Term the 
Wife comes in, and faith this is her Land, and 

rays to be received. It was doubted in the 

arl of Oxford and Muſchamp's Caſe, whether 
ſhe ſhall be received, inaſmuch as ſhe comes 
before Judgment, 11 Car. 1. B. R. 

In Formedon the Tenant pleads Non-tenure, 
and found for the Demandant ; and now the 
Wife of the Defendant after Verdict prayed to 
be received upon the feint Plea of her Husband, 
becauſe he had pleaded Non-tenure, where ſhe 
might have traverſed the Gift ; and he brought 
a Writ out of Chancery de Attornat faciend 
for the Wife. And per Curiam, It was received; 
for falſe Pleading is feint Pleading, and here 
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there needs not any new Declaration, becauſe „Mere there 


the Wife is Party to the Suit; aliter where he in 


neeas a new 
Declaration 


Reverſion is not Party to the Suit, and is re. n nue. 


ceived. Cro. El. p. 826. Greſwold and Holmes. 
Of the Wife's Pleading by her ſelf. 


In» Battery the Husband juſtifies, for that the 
Plaintiff aſſaulted his Wife, in Aid of whom, Cc. 
The Wife for her ſelf pleads, and juſtifies de ſon 
aſſault demeſne. The Plaintiff faith, de injuria 
ſua propria abſque tali cauſa: Both Iſſues are 
found for the Plaintiff, and the Damages are 
entirely aſlefs'd: All is ill; and a Repleader was 
awarded. Cro. Fac. 329. Thorp and Watſon, 


KEE  Aſſumpſit 
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Aſſumpſit was brought on the Promife of the 
Wiſe dum ſola. The Plea was entred in this 
Manner; Et pred” J. N. & Bridgetta ven G- 
def. & c. & pred” Bridgetta dicit quod ipſa non 
aſſumpſit: Verdict pro Quer. Per Curiam, It is 
ill, for the Wife cannot plead by her ſelf, (ex. 


ceipt in Receipt) and the Tryal is idle, and 


not helped by any of the Statutes of Jecfaili; 
and a Repleader was awarded. Cro. Fac. 288, 
Tumpion and Newſon: It ought to have been 
quod pred' J. & Bridgetta dicunt quod ipſa Brid. 
getta non aſſumpfit. Telv. 210, Meſme Cale ſo 


| Cholmly and Apſteys Cale cited there: Action 


was brought againſt Baron and Feme for Words 


| ſpoken by the Wiſe, and the Wife only pleads 


not guilty, and Verdict pro Quer; but could 
not have Judgment, but a Repleader was a- 
warded. 


Of Pleading Coverture, 
Debt on Bond againſt Feme. Defendant 


pleads that at the time of the making the. 


Bond ſhe was Wife to F. F. who as yet in ple. 
na vita exiſtit; Et ſic non eſt factum. The Plain. 


tiff ſhews how that aſter this Bond made, there 


was à Suit in the Spiritual Court concerning 
the Marriage between the ſaid 7. J. and the 
Defendant, and for that he had another Wile 
alive at the time of the Eſpouſals with the De. 


fendant, the Defendant's Marriage was by Sen- 


tence adjudged void and null; and avers the 
Life of the firſt Wife at the time of the fecond 
Marriage with the Defendant, and demurred 
upon it; judged pro Quer: For this Divorce 
is but declaratory, b cauſe the Marriage was 
meerly void, and there needed not any ſuch 
Sentence of Divorce; for it was void ab _ 

an 
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den and Wogan. 


Eli. W. brought Treſpaſs by the Name of ples diſollrw- 
ed for the Im. 


a Widow. The Defendant pleads ſhe was Co. 
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and ſhe was always Sole. Cro. El. 857. Ridleſ | 


vert Baron, (viz.) of one F. W. who is in f of 


—_— 


Moor 851. Elix. Wilmoi's Caſe. 

After Imparlance as a Feme Sole in Tre. 
paſs and Aſſault, the Defendant pleads that at 
the time of the Bill exhibited, ſhe was Covert, 
and concludes in Bar. Per Curiam. This is but 
as a Plea in Abatement, and therefore granted 
a reſpondeas Ouſter. 1 Keb. 8 22. Beck and Carolier. 

On Obligation Infancy muſt be pleaded, 


ull Life at Lisbon in Portugal; and this Plea was 
difillowed for the Impothbiticy of the Trial. 


the Trial. 


and the Party cannot be aided on Non ef fattum ;Regult, 


but a Feme Covert may. 3 Keb. 228. For it 
is a Rule in every Caſe where the Obligation 
is void, he ſhall conclude Nvn eſt factum, for it 
is void as to her ; otherwife where the Bond or 
Deed is only voidable, tor there he ſhall ſhew 
the ſpecial Mater, and conclude Judgment ſi 
attio: For when the Deed is voidable, and ſo 
remajns at the time of the Pleading, (as in Caſe 
of ſealing a Bond by the Infant, or Dureſs) 
here he cannot plead Non eſt factum; but it 
muſt be avoided by ſpecial Pleading, and con- 
— 75 Judgment / a#iv. 5 Co. 119. Whelpdale”s 
Ca * 


Debt by H. againſt F. and his Wife, The De. 
fendant pleads that rempare Confectionis, and 
ſhews the Day that ſhe was Covert Baron. The 
Plaintiff conſeſſeth it, but faich that the ſame 
Day the ſealed it was the Day of the Mar- 
riage in the Morning before the Eſpouſals. 
The Defendant demurs, and the Plaintiff had 
Jadgment. 2 Roll. Rep. 431. Fackſen's Caſe. 


A a Debt 
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Debt on Bond. The Condition was, That 


S. the Deſendant with his Wife ſhould appear 
at the Marſhall's. Court, and for Non-appearance 


the Action is brought. S. appears and pleads, 


that at the time of the Obligation he was ſolu: 
& immwptus, The Plaintiff demurs. Per Roll, 
This Plea is not the ſame with ne anques ac. 
couple; for one extended to a Feme de fade, 
the other to a Feme de jure; but Judgment pr 
Quer. Style Rep. p. 17. Paine and Skeltrome, 


Concluſion of Pleas, 


Vide ſupra. Non eft factum. 

Battery againſt Baron and Feme, They plead 
Quo0ed the wounding non culp. and quoad the Batte- 
ry, the Feme pleads in Juſtification, and con- 


Et hoc parata. cludes with an Averment, Et hoc parata eſt ver. 
eſt verificare. care. The Queſtion was if it ought not to be, 


Quod ipſi 


non ſunt cul 


pabiles. 


De injuria 
ſua propria, 


Et hoc parati ſunt wverificare? and by the Opinion 
of ſome the Husband ought to have joined with 
the Wife. Cro. Car. 594. Pelham and Heming. 
Trover againſt Baron and Feme, and that 

Wife after Coverture found the Goods, and con- 
verted them to her own Uſe. They plead qui 
{4 non ſunt culpabiles; and it was held ill, for 
that no Tort is ſuppoſed in the Husband, and 
they ought to have pleaded quod ipſa non eſt culps 

bilts, Cro. Fac. 56. Cox and Cropwell. 
Action of Aſſault, Battery and Wounding 
againſt L. and his Wife. The Defendants plead 
20K culp. as to the Wounding. The Feme plezG 
a ſpecial Plea in Juſtification, that what ſhe did 
was in the Defence of her Husband. The Plain- 
tiff replies, De injuris ſua propria, and does not 
traverle abſque ;al 
tire Damages. Per Curiam, The Iſſue joined i 
an immaterial Iſſue, and there can be no Judg- 
"i | ment; 


i cauſa, and the Jury finds en- 
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[hat ment; and a Repleader was awarded. Sryle p. 
Pear 198, 210. Fennings and Lee, 
ance Treſpaſs againſt B. and Ux. ſimul cum Bennet, 
ads, of an Aſſault. The Defendants plead his Aſſault 
ſolu on them. The Plaintiff ſheweth forth a Writ ta- 
Roll, I ken out againſt the Husband: To which the 
s a | Defendant demurred; 1. Becauſe the Writ is not 
ae, BY faid taken forth againſt the Defendant, mul 
t pro eum Bennet; ſed non allo. 2. The Replication is 
only of the Arreſt of the Husband : Sed non al- 

loc; the Wife coming in after the Aſſault begun 
and need not be de injuria ſua 28 as to the 
Wiſe. 3 Keb. 763. Puller's Caſe. 

Debt on Bond conditioned for the Perfor- 
mance of Covenants in an Indenture between 
V. S. and A. his Wife of the one Part, and 
the Plaintiff of the other Part. The Deſen- phether it be 
dant pleads the Indenture as the Indenture of- Deed of the 
. S. and A. his Wife, whereas in truth the fe and 
Feme never ſealed. The Plaintiff replies, The — ors 
Indenture ſhewed by the Defendant non fuit . 
fa# inter W. S. and A. his Wife on the one Part, 
and the Plaintiff on the other : The Jury find 
the Husband ſealed it, but the Wife did not. 
Per Curiam, The Verdict is found againit the 
Defendant, who pleaded it as the Deed of the gyn. 
Wife : And it was held, that the Plaintiff is not 
eſtopped to ſay that the Deed ſhewn is not the 
Deed of the Baron and Feme ; hut he is eſtop- 
ped by the Condition to ſay, that there is not 
any ſuch Indenture. Two of the Judges held, 
that if the Baron had ſealed and delivered ic 
in the Name of the Feme, it had been the 
Deed of the Feme during the Life of the Baron. 
Gro, Elix. 769. Sleep and Steed. 


IK 
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Where it is ne. If an Eſtate be made to a Man's wife de 0. 
22 4 vo, it is not neceſſary to aver his Aſſent, ſor 
„ „ it de diſſent. Hob. 204. But if the 
wor. Feme Covert hath a Leaſe far Life and fur. 
render it, and take a new one, the Husband's 
Aſſent is neceſſary, becauſe the Wiſe had an 
Eſtate before, which cannot be diveſted but 


by his Aﬀent to the later Eſtate. 


In Treſpaſs the Defendant pleads in Bar, - 


that ſuch an one was ſeiſed of the Land in the 

Right of his Wiſe, and that his Wite died ſei- 

ſes aud that he was Heir to her, and gave 

Colour to the Plaintiff, The Plaintiff reply'd, 

Traverſe, That the Baron and Feme were jointly ſeiſed, 
and that the Wile died, after whoſe Death the 

Husband was ſeiſed by Survivarſhip, eb/que hoc, 


that the Wife died feiſed. Per Curiam, This 


Traverſe is nat good that the Wife died not 
ſeiſed, but it ought to be that ſhe died not (ole 
ſeiſed. Winch p. 7. 
Adtunc & In Replevin the Defendant makes Avowry 
modo Uxoris. in the Right of Mary, edtuns & mode Uxaris 
ejas, of the taking of Cattle as a Diſtreſs, The 
Averment of modo the Wife is certain enough. 
2 Keb. 726. Poo verſus Long vile. | 
ln Treſpaſs the Deſendant juſtified by Licence 
to the Detendant for himſelt and his Wife, to 
inhabit there. The Plaintiff replies, Non licen- 
Modo & for- tiav t the Husband and Wife mode & forma, 
ma. and it is found von dedu J. icentiam modo & forma, 
This is a Variance. 3 Keb. 755, Fepſon and 
Fack(on, | 
Debt was brought by B. and his Wile againſt 
the Defendant for Arrears of Rent upon a Leaſe 
for Years made by the Feme and her firſt Hul- 
band, to the Defendant by Indenture. The 
Defendant pleads that the Anceſtor of the firit 
Husband was ſeiſed in Fee, and that it 4 
c 


ed to the firſt Husband, and that he was Sole 
feiſed, and ſo the Feme had nothing at the 
time of the Leaſe made. The Plaintiff demurs, 
and ſhews for Cauſe, that the Leaſe being by 
Indenture, the Feme hath the Reverſion by 


Eſtoppel againſt the Leſſee; and the Deſendant Efbe. 


cannot contradict it, and ſay ſhe hath nothing. 
11 H. 4. 1, But per Curiam, The Plea is good. 
1. For in this Caſe it is no Eſtoppel, fot the 
Deed is utterly void as to the Feme, ſhe being 
Covert, and it cannot be an Eftoppel, for an 
Eſtoppel ought to be mutual on both Parts, and 
the Deed of a Feme Covert eannot eſtop het, 
or bind her to any Effect. Cro. Elis. p. 750. 
Brer:ton verſus Evans. 


If Land deſcend to a Feme Covert; Entry Ex Manu- 
the Baron and Feme: In ſcript. Mri. 


Deſcent to Daughters, he ſhall ſay, Poſt cujus © ownl. 


ſhall be pleaded by 


mortem reverſi0 Tenementorum præd cum pettin” diſ- 
cend* prafat* A. & B. ut filiabus & cobæredibus 
præd W. You ſhall never ſay, Et ſe tenuit intus, 
but where they are in of a joint Eſtate; for if 
a Feme Tenant for Life take Husband, and the 
Husband dies, you ſhall fay, Obiit poſt cuj us 
mortem præd le Fame fuit ſeifita de Tenementis præd 
in dom ſuo ut de libero Tenemento. 

If Land deſcend to two Wotnen Covert, and 


they enter, and the Husband of one dies, you 


ſhall ſay, Le Feme ſurvive & fait ſeiſita de medie- 
tate Tenementorum in feodo. 

Note, When Land is given to Baron and Feme 
in Tail ſpecial, and the Baron dieth, the Wife 
if ſhe will maintain the Eſtate Tail, muſt alledge 
that the Baron and ſhe had Iflue in pleine vie A. 
otherwiſe ſhe is but as Tenant in Tail aſter Poſ- 
ſibility of Iſſue extinct, which is but as Tenant 


for Life. | f 
Aa 3 Annuity 
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Annuity is deviſed by Will to a Feme Co- 
vert for Life, who dies, the Husband brings 
Action of Debt upon the Statute of 32 H. 8. 
for the Arrears againſt the Adminiſtrator of the 
. Terretenant. To which the Defendant pleads 
Nil detinet / detinet; if a ood Plea or not, Hard, 332 
te Aion for 3 Done 332, 
Arrears of 333. becauſe the Action is grounded upon a 
Reng, - Will in Writing, which (as was urged) was 
equivalent to a Deed,. and to a Deed it were 
not a good Plea. As in Caſe of Debt upon Bond 
or Speciality ; but by Hale: A Will is not a Deed, 
and vil detinet is a good Plea to Action of Debt 
grounded on a Will. 
Marriage a In Avowry as Bailiff to Baron and Feme for 
verre. Rent Arrear. The Plaintiff demurred ſpecially, 
becauſe the Marriage is not averred; ſed non alloC; 
but by Hale: The Life of the Wife is not aver. 
red, which is ill on ſpecial Demurrer, but on 
Verdict or general Demurrer it would be well 
enough. 3 Keb. 151. Harlow and Braadncck, 
Error may be If Action on the Cafe be brought againſt A. S. 
a/izned that a Feme Covert as a Feme Sole, and ſhe ap- 
joe was a Feme pears, and pleads to it as a Feme Sole, and 
Covert at the judgment given againſt her, upon which ſhe 
eee Le and J. S. her Husband brought a Writ of Er. 
ppearance, 
tho' ſhe ap. Tor; they may aſſign for Error that ſhe was a 
peared and Feme Covert at the time of the Appearance 
p!-14e4 as and Pleadings, &c. for otherwiſe the Wife may 
bene Sele. be taken ad Executionem, without the Conuſance 
of the Husband, and ſo he be bereaved of the So- 
ciety af the Woman, and he hath no other Means 
to defeat it. 1 Roll, Abr. 759, Edwards and 
Simpſon. | 
B. and Anne his Wife were Plaintiffs in A. 
ſumpſit againſt Hudſon; and declare in Conſi- 
deration that Anne dum ſola fuit would marry 
one Tho. M. at the Requeſt of the Defendant, 


the Defendant promiſed after the Death of 
| To. 
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Tho, M. to pay to the faid Anne 40. per 
Anum during her Life; and ſhews that up- 

on this ſhe married Tho, Maſon, who after 

dies, and ſhe took to Husband B. the Plaintiff, 


and that 47. is in Arrear for two Years after 


Tho, Maſon's Death. The Defendant pleads in — 
Bar a Releaſe made to him by the ſaid Tho, t. ump- 
＋ during the Marriage of Anne. The Plain. 

tiff demurs, and adjudged for the Plaintiff. 

This Releaſe doth not diſcharge the Promiſe, 

becauſe though the Promiſe was preſent, yet 

the Execution of it was in futuro, and ſuch that 

he which releaſeth it can never have an Acti- 

on for it; aliter if he by expreſs Words relea- 

fed all Promiſes, or all Actions and Quarrels Promiſe can- 


which he or his Wife had or might have; for vor be releaſed * 


till it comes 


a Promiſe being a ſpecial Cauſe of Action, in Eſſe. unleſ 


may not be releaſed until it comes in Eſſe, no 
* than a Covenant. Nev, 156. Belcher and Au 
Hudſon. Cro. Fac. 222. Hob. Smith and 
Safford*s Caſe. 

Debt againſt Baron and Feme as Executrix 
to her former Husband, upon a Bond of 200 J. 
The Defendants, by J. G. their Attorney, 
plead, (wiz.) Præd Fob? and Margareta by their 
Attorney plead that they were divorced before Divorce plead: 
the Writ purchaſed, The Plaintiff demurs, 
I: Becauſe it is not alledged that the Divorce 
did continue, for it may be it was repeal. 
ed; ſed non allo, for it ſhall be intended to 
continue if the contrary be not ſhewed. 2. Be- 
cauſe they plead as Baron and Feme, Et pred? 
Job & Margareta, and that after Imparlance 
ſed non alloC“; for they do not plead, Et præd 
Johannes & Margareta Ux' ejus, for then it 
ſhould be an Eſtoppel. Cro. Elix. 352. Under- 
bill verl, Fohannem Brott and Margaret his Wife. 


Aa 4 An 
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Where the Ba- 
ron may plead 
as a Deviſe to 


him ſale. 


Outlawry 
#leaged. 


Hardr. p. 60. 


Traverſe· 


Of Declaraliont and Pleadings. _ XIX. 
An Eſtate is deviſed to 2 Man and his Wife, 
and their Har : If the Husband ſuivives, he 
may plead it as a Deviſe to him ſble. Cre. 
Elix. 359. 
Outiawry in the Hasel cantiot be pleaded 
where he and his Wife ſue as Adtniniſtrators. 


Debt on Bond entred in to Eliz.aberh Perkins, 
who was the Plaintiff's Wife, and as her Ad- 
miniſtrator brought the Action. The Defen- 
dant pleads he delivered the Bond to one Eli. 
zabeth Perkins's Silter, que obiit ſola & innapta, 
ab[ſque hoc that he delivered it to Elis abeth Per. 
kins the Plaintiff's Wife. Special Demurrer. 
If it be taken that there be two of the Name, 
the Defendant ſhould have pleaded Non ef a 
tum, for it amounts to no more; or at leaſt he 
ought to have induced his Plea that there wefe 
two Elizabeth Perkins; but this Traverſe is de- 
ſigned to bring the Marriage in Queſtion, Which 
is not to be tried now, Judgment pro* Quer. 
1 Vent, 77. Gifford and Perkins. 

A. brought Action againſt Julian Goddard a 
Feme Sole, where the Parties are at ſue, and 
a Scire fac. is awarded ; and before the Return 
of it, ſhe takes to Husband one Doyly ; and at 


ter upon ſpecial Verdict found in the {aid Suit, 


Judgment was given i Banco pro pred Tuliana 
againſt the ſaid A. on Which Judgment, 
A. brought a Writ of Error ih B. R. and a Scire 
fac is awarded againſt Julian Goddard as a 
Feme Sole; and ſhe appears Ly Attorfiey as a 
Feme Sole by Aſſent of the Husband, ard after 
the Judgment is reverſed, and the Judgment 


was entred quod præd A. i cc. Verſus 
præd Fulianam, &c. and Coſts and Daimnag:cs 
taxed, On which Judgment A. Ties a Ca. 


80. 


Abr. 869, 870. 
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Sa. verſus Fulian. Goddard; by force of which 

the Sheriff takes Falian, who is ealled Doyly ; yet 

this is lawful, for the ' Wife ſo long as the Judg- 

ment is of effect, is eſtopped to ſay that her 

Name is other than Julian Goddard; and the She. 

riff being 4 Miniſter to execute the judgment, 

may take Advantage of this Eſtoppel. x Roll. Eftoppel. 


In Account againſt the Husband it is a goed 

Plea to ſay, that his Wife was a common Ta- 
verner, and that the Plaintiff delivered the To- 
nels of Wine (for which the Account is brought) 
to the Wife to ſell for him, without the Aſſent 
and Accord of the Husband, and ſhe ſells them 
accordingly, and delivers the Money to the 
Plalniiff. 13 R. 2. Acetmpt 50. 

In Action brought by Baron and Feme for Parol demurs 
the Inheritance of the Wife ; the Parol ſhall hot for che Nonage 
demur for the Nonage of the Husband, beeauſe 7 — Wife, 
in ſure Uxoris, Dyer 137. , 

But in Action of Debt brought againſt Baron 
and Feme upon Obligation of the Anceſtor of 
the Feme, the Patol Thall demur for the Nonage 
of the Wife. 8 Ed. 2. 4 125. 

In a Præcipe quod reddit againſt Baron and 

Feme of Land which the Wife had by Delcent, 
the Parol ſhall demur for the Nonage of the 
1 although the Husband be of Full Age. 

18 Ee, 3. 33. | 

If a Femme in by Defcent be received for De- 
fault of her Husband, the Parol ſhall demur ſor | 1 
her Nönage, though the Husband be of full Age. | | 

18 Ed. 3. 33. | 


} 
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Trials by 
Proofs, 


CHAP. XXX. 
Iſſue. Evidence. Trial. Verdict. 
Trial of Marriage. Death of the Husband, where 


friable, and bu; whether by Proofs or in Pais. 
If the Baron and Feme ſhall join in 4 Challenge. 


In what Caſe by the Evidence of the Wife ſhe and 


her Husband were diſcharged of a Fudgment. 
Where the Husband ſhall be a Witneſs — the} Wife 
or not. 


Trial of Marriage; Vide Title Marriage. 
| Deathof the Hubamd, where triable, and bow. 


1 F the Life of the Husband be pleaded, (in 

Dower) and the Demandant faith he is dead; 
this ſhall be tried by Proofs, and not per Pais, 
8 H. 6. 2 


In Ale againſt Baron and Feme, if the 


Feme comes, and alledgeth the Death of the 
Husband in another County ; if this be tried per 
Pais, it ſhall be tried where the Death is al. 
ledged. 

In a Writ of Dower, if the Tenant faith that 
the Husband is in full Life at a Place beyond the 
Seas, (as at Paris) this ſhall be tried by Proofs, 
26 Ed. 3. 70. For the Country cannot know 
it. 

The manner of Trial by Proofs is more par- 
ticular in Thorn and Rolf's Caſe. Dyer 185. 4. 
In Dower the Iſſue was upon the Life or Death 
of the Husband, and Day given to each Party 
ad docend Curiam (vix.) to the Demandant 4e 
morte viri, and to the Tenant de vita by Proofs, 
ut oportet ; and the Demandant protulit duos Teſ- 

| | | ies 


Wy - @®b 


Chap. XXX. Death of the Huchand, how tried. 


tes de morte; whereof one was the Brother of 


the Husband, who was ſworn and examined by 


Lennard (ſecond Prothonotary, and their Te- 
ſtimony tended to no full Proof, but by Con- 
jectures and Preſumptions. (viz.) that the Huſ- 


nd departed this Realm. Anno 1 Mar, for Re- 


ligion, and was a Miniſter, and for theſe ſe- 
ven Years he had been abſent; and Religion 
now was reſtored, and he was not returned, 
and no Merchant of Germany, or Engliſh, who 
travelled thoſe Parts, could learn any thing of 
his Life, nor no Token of it; and therefore 
they conclude in their Conſciences, that they 
ratber think him dead than alive, and their Tel- 


timonies were entred verbatim in Record. ante ju- 


dicium redditum, & nullus Teſtis ex parte tenentis 
productus fuit de vita viri; ideo conceſſum fuit quod 
petens recuperet ſeiſinam, &c- Vide Stat. Fac. 


In Ejectione Firmæ verſ. Baron and Feme. Up. Special Ver 
on Not guilty pleaded, and a Venire fac granted, 4i2 for yoo 
5 - 


ſpecial Verdict as to the Husband ; which ſpe — * : 
cial Verdict is after adjudged inſufficient by the nire fac' de 
Court: A Venire fac de novo ſhall be granted novo ſball be 
for bo'h, as well for Feme as for the Baron; Crete for 


and upon this new Writ the Wife may be found 


the Jury find the Wife not guilty, and found a 


Guilty, becauſe the Record and Iſſue is entire, 
and for this their Verdi& inſufficient in the 
whole and void. M. 9 Fac. B. R. Langley and 


Paine; and the Clerks faid this was their Courſe 


to grant a Venire de novo for the whole. 
Where a Battery is brought againſt Baron 
and Feme ſuppoſing they beat the Plaintiff, or 
the Mare of the Plaintiff: And upon Not guilty 
pleaded, it is found that the Woman only made 


the Battery, and not the Baron. This Verdict Verdict. 


is againſt the Plaintiff, for it now appears that 
the Plaintiff's Action was falſe ; for the Baron 
in 


| 
| 
| 
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Challenge. 


6 

Of Challenges, Evidence, & t. Chap. XXX, 
in this Caſe ſhall not be joined for Cotiformity 
only; and there is a ſpecial Writ in the Re- 
giſter for this Purpoſe, and it is not like a Bat- 
tery charged upon J. D. arid J. S. for there 
one may be acquitted, and another found guil. 
ty and good; . becauſ® they are in Law ſevetal 
reſpaſſes. 1 Brownl. 209. Dyury and Dennis, 
The Wife may not join Iſſue without her Huſ- 


band in Information againſt Baron and Feme, 


for the Recuſancy of the Feme ; and in 42 Ea. 
3. ſhe may not plead to Oulawry Without her 
Husbatid. 2 Roll. Rep, 90. | 
Treſpaſs by Baron and Feme. Deſendant 
pleads not guilty ; and the Husband only made 
a Challenge that he was Servant to the Sheriff: 
Per Cariam, The Husband and Wife ſhould 
join in the Challenge, although the Cauſe of 
Challenge proceeded from the Husband only. 
But after Trial it was aided by the Stat. of Feo- 
fails, and Judgment pro Quer. 1 Brownl, 234. 


 Wrizht's Cale. 


Evidence. 


Vide 1 ft.. Parris pretended to help a Woman who 


By the Evi- had little Portion, to a great Fortune; and the 
dence of the 

Wife, ſbe and 
her Hutband | ny 
are diſcharged her Proviſion after Marriage, in caſe the Huſ- 
of 6 Judgment, band would not maintain her, ſhe ought to 


ſeal certain Papers; which in truth were War. 


Day before the Marriage P. procures the Wo- 
man to come to a Tavern, where he ſaid, for 


rant of Attorney and Releaſe of Efrors; and he 
paid to her 100 J. before Witneſſes, and went 
into the next Room, and took it back again. 
P. was informed againſt for a Cheat, for extend- 


Ing the Husband's Lands upon this Judgment : 


And the Wife gave this Matter in — 
| an 
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and the Court ſet aſide the Judgment, and prin- 
cipally upon the Evidence of the Wife. 

Mrs. Dormer bought a Child of Tacky, and Husband ad. 
pretended it her n, and falſe Swearing a- te bes 
bout it, as vid Sid. 377. and Information of Wieſe. 
Perjury Was brought. Now the Husband of 
Tacky may be admitted to prove the Iſſue whe. 
ther the Child were feigned, albeit not to 
prove- or excuſe his Wite's Subornation of the 
ather Defendant B. the Midwife in this Decep- 
tion. 2 Keb. 403. the King verſ. Buckworth, | 

The firſt Husband was produced at the Trial {#4 where 
to prove the firſt Marriage, but the Court totally _ 
refuſed his Teſtimony. Per Curiam, The Feme 
cannot be Evidence againſt the Baron, nor the 
Baron againſt the Feme in any Caſe except 
Treaſon, becauſe it might occaſion implacable 
Diſſenſion, according to x Inſt. 6. b. and denied 
the Lord Audleys Caſe to be Law. Hutton. p. 

A Wife cannot be produced as a Witneſs 
either for or againſt her Husband. 1 Isst. 6. B. 

An Information was brought againſt Charles Pariſh Regi- 
Dudley, Baſtard Son of Sit Robert Dudley, for Het Evidence 
ſorgeing the Regiſtry of a Marriage in a Pa- — ond 
riſh-Book : And he was fined 200 Marks: It OE 
was refolyed in that Caſe, That ſuch Pariſh. 1 
Regiſters are good Eyidence of Births and 0 
Marriages by our Law. 2 Sid. 71. 1 

By 21 Jac. c. 19. The Wife of a Bankrupt wife of « | 
may be examined againſt him upon Cath, Bantrapt, Wir | 

neſs againſt 1 


CHAP. 


366 Of Judgment and Execution 
C HAP. XIII. 
Judgment. Execution. Damages. 


Where Fudgment againſt Baron and Feme (hall 
bind i Hutbanl ſurviving, or not, In what 
Caſes a Feme Covert be taken in Execu- 
tion, Writ of Error brought by all for the Co- 
verture of one, The Coverture of a Woman not 
to be determined by Affidavit. In Action againſf 
Baron and Feme, where Fudgment ſhall be quod 
Capiantur, or not. Where Baron and Feme 
both ought to be in Miſericordia, or not. Baron 
and Feme in Execution, and the Wife eſcapes, 
if Action lies againſt the Sheriff, Where the 
Husband ſhall recower Damages Sole. Judgment 
tbat the Baron and Feme ſhall recover Damages, 
in what Caſes good, 


Where Judgment againſt Baron and Feme ſhall bind 
the Hasband ſurviving or not, or the Wife. 


Where there F NEbt was brought againſt Baron and Feme 
i: 4 Devaſta- upon Obligation made by the Teſtator of 
vit returned a. the Wiſe, and Judgment, and Fieri fac', and 
_ mare upon this a Teſtat” Fieri fac; and upon this a 
the Fems Devaſtavit was returned, and Judgment was for 
dies, the Huſ. the Plaintiff to recover; and then the Wile 
band ſball be dies: Error was brought to reverſe this Judg- 
charged. ment: And upon ſeveral Debates it was ad- 
judged that there was not any Error in redditio. 
ne judicii, &c. But that the Baron is liable to 
this Execution notwithſtanding the Death of 
the Wife. Sid. 337. Eyres and Coward; and ſo 
reſolved in Mounſon and Bourne's Caſe. If there 
be a Recovery againſt Baron and Feme in a 
Devaſtavit, if the Baron ſurvive the _ * 
a 
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Chap. XXXI. againſt Baron and Feme. 367 
ſhall be charged ; and if the Wife ſurvive ſhe 

ſhall be charged; ſo is Jacobſon and Charltons's 

Caſe. 3 Keb. 205. In Debt againſt Baron and 

Feme Executrix, on Obligation of M. to the 

former Husband, and Verdict on Devaſtavit, af- | 
ter Scire fac and Error and Judgment affirmed Aud if the 
the Feme alone was taken in Execution. She H dies 


* 
— — — — — — * — 


ſhall not be diſcharged, here being a Verdict of?“ ##e Ball 1 


the Waſte. And per Hele, Had the Waſting ap- sen I 
peared to be during the Coverture by her, yet 1 
ſhe alone might be taken in Execution. 

If Debt on Bond be brought againſt Baron pye 
and Feme, and Judgment, and then the Wife 


dies, yet the Husband ſhall be charged. Sid. 


7: | 
1 Baron and Feme obtain a Judgment in Debt 1 


in the Right of the Wife, and the Wife dies, yet 


the Husband ſhall have Execution upon this 

Judgment, Sid. 337. and not the Adminiſtrator | 
of the Wife, becauſe the Debt is altered by the | 
Judgment. | j 


In what Caſes a Feme Covert ſhall be taken in Exe- 
cution, and in what not. 


In a Deveftavit. Vide Supra. | 

The Court diſcharged a Feme Covert taken | i 
in Execution on Judgment, on Demurrer to Co- 1 
2 pleaded 5 * 7 NN JO [| 

he Court awarded a Superſedeas, no Judgment 
being entred, Affidavit was made that ſhe was P* 2 | 
Feme Covert before. 1 Keb. 143. 

Judgment againſt the Lady Prettyman as Sole, If Feme Ce- 
and ſhe was pretended to be married before 2 — 
diſcharged of the Execution, and a new Scire charged bur 
fac. Per Curiam, She might have pleaded this 5 e of Er- 
alone upon the Scire fac; but now being taken e. i 

a | | 


Judgment, and it was prayed that ſhe might bes — | 
| 
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Coverture or 


determined on 


Affidavit. 


If the Feme 
die after a 


not, wot to be that a Feme Covert, the Defendant, m 


Of Judgment and Execution Chap. MIX. 


in Execution, they cannot eaſe her till Sentence 
in Spiritual Court for the Marriage: But ſhe 
might with her Husband bring a Writ of Error 
and aſſign this for Error. In Treſpaſs again 

A. B. and ſeveral others, A. heing Covert, all 
brought a Writ of Error, and for it the whole 
Judgment was reverſed. 3. Keb. 13. Marſhall 
and the Lady Prettyman ; 2 the Court will 
not fuffer the Hushand to releaſe the Error. 

In Hunfty and Sanders Cafe, Counſel RC, 

ght be 
diſcharged on Affidavit that at the Time of the 
Bond which ſhe entted into as Feme Sole, ſhe was 
Feme Covert ; Sed non allocatur ; this being for 
Rent of an Houſe taken by her as Sole. And 
in the Lady Prettyman's Cale the Court did not 
determine it by Affidavit. 3 Keb. 382. 

The Defendant Feme Covert prayed to be 
diſcharged of a Cap* Excom returned in B. R. 
for Nonpayment of Cofts on Libel againſt her 
for Incontinence, being not within 5 El. cap. 
23. ſect. 12. which the Court agreed, and the 
Capias diſcharged: Some conceived it was not 
avoidable but by Plea. 3. Reb. 836. Dom. Rex, 
Coates. 5 

Judgment againſt Baron and Feme, where 
the Baron was acquitted, ought not to he agginſt 
a Feme Covert by Stat. W. 2. c. 35. Cro. Fac. 
41 7 Dr. Huſſey and Moor. 

Action be brought againſt Baron and Feme, 
and the Feme die, though it were after a Verdict, 


Verdict, m yet no Judgment can be given againſt the Baron. 


be given 4- 


N 


gain the Huſ- 
band 


Judgment can Hob. 129, It Was the Caſe 0 Cowley and his 


Wife againſt Poulton and his Wife, for ſcanda- 
lous Words by one of the Women againſt the 
other Woman. And after a Verdict the Court 
was inlormed that one of the Women was dead; 
whereupon Judgment was ſtayed. Hob. 129. ; 

| n 


— 
- 
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and good; for it is only 4 Fine to the King, 


before her Baron for a Debt dum ſola, ſhe may 
be diſcharged; but when the Baron is taken he 
ſhall appear for both: But on Execution the 

Feme may be taken before the Baron, and 
ſhall be detained. 1 Sid. 395. 


In Aion verſ. Baron and Feme, where the Judg- 
ment ſhall be capiatur, or not. 


In Debt upon Bond againſt Baron and Feme 
for the Oblization of the Wife before Cover- 
ture: On Non eft factum pleaded it is found a- 
gainſt them ; both ſhall be impriſoned ; for the 
Husband is guilty of the Fauxicy in denial of 
the Deed, which is the Cauſe of the Impriſon- 
ment, as well as the Wife. x Roll. Abr. 221. 15 
Fac. B. R. Mood and Sutcliff; and Hill. 37 El. in 
Camera Scaccarii, Say and Bardoife. 1 Roll, Abr. 
221. ä 
But in Treſpaſs againſt Baron and Feme, if 
the Wiſe be found guilty, and the Husband not 
guilty, the Husband ſhall not be impriſoned. 22 
Af]. 87. but that ſeems not to be Law, for in 


Mood in Sutcliff's Caſe, 15 Fac, B. R. and Trin. 


4 Fac. B. R. White and Halſey's Caſe, Action of 
Battery was brought againſt Baron and Feme, 
and the Baron found not guilty, and the Wite 
guilcy, and the Judgment was given quod capian- 
tur, as well the Baron as the Feme, for that the 
Baron is Party to the Action, and ought to pay 
the Fine of the Wife. P. 11 Car, B. R. Mayo 
and Cookſhor, and Cro, Car. 405. 1 Roll, Abr. 
221, So it was in Ejectment againſt Baron and 
Feme, and the Detendants pleaded not guilty ; 
the Wife was found guilty, and the Baron not 
guilty, and the Judgment was quod capiantur, 


and 
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If a Feme Covert be taken on Meſn Proceſs me covert 


— 


may be taken 
in Exccution 
before the 
Husband. 


f 
| 
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and the Imprifonment is no longer than till 
the Fine is paid. | | 
But in Treſpaſs of Aſſault and Battery 
againſt Baron and Feme, for a Battery done by 
the Wile, the Defendant being found guilty; 
per Cur', A Capiatur ſhall be againſt the Huſ- 
band only, although the Wrong is only done 
by the Wife. Cro. Car. gig. Awayn's Cale. .. 
Where Barn Trover and Converſion agginft Baron and 
and feme TFcme, and the Baron being requeſted to deli. 
moſt be both in yer the Goods with his Wife, refuſed, and 
milericordia- the Wife alone is in miſericordia; it is errone- 
ous, the Baron and Feme ought to have been 
in miſcricordia, Vide the late Statute of Car. 2. 
3 Bulſt. 151. Mood and his Wife againſt Dr. 
Sutcliff. | 
Dr. S. recovered in Trover againſt Baron 
and Feme, had Judgment againſt them, and 
Eſcape. both taken in Execution, the Wife eſcap'd, 
| Debt lies againſt the Sheriff. 2 Bulſt. 320, Dr. 
Sutcliff and Sir Geo. Reynell. For the Wife was 
in Execution, and a Wreng was done by the 
Sheriff, and the Impriſonment is ſeveral, and 
ſo the Eſcape is ſeveral. 1 Roll. Abr. 215. 
In Trcver and Converſion againſt Baron 
and Feme for the Cenverſion of the Wife du- 
ring the Coverture, if the Wife be found guil. 
ty, and the Baron not guilty, yet both ſhall 
In miſericor- be in miſericordia, for the Amerciament is not 
dia. for the Converſi en, but for the Delay of Suit, 
and not rendring the firſt Day, of which the 
Baron is as well guilty as the Wife. 1 Rol 
Abr. 315. 
Judgment againſt Baron and Feme where 
„ the Husband was acquitted,. ought not to be 


given againſt a Feme Covet by Stat. Weſt, 2. c. 


25. in Raviſhment of Ward. Cre. 413. 
Heſjey and More. 7 ww 
OY 4 Action 
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Chap, XXXI. eginſt Baron and Feme, &c. 

Action on the Caſe againſt Baron and Feme 
for ſcandalous Words ſpoken by the Wiſe, and 
Judgment is given againſt them both; as well 


Hob. Scarf and Nelſon, .. „ 

Action of Caſe againſt W. and his Wiſe for 
Words ſpoken by the Wife. The Deſendants 
' plead, Quod ipſi non ſunt inde culpabilet, The 

laintiff ſhall have his Judgment; for the Plea 
bf the Husband is void, and ſo good for the 
Wife. 1 Roll, Rep. 216. Carpenter veil. Welſh 
and Saffene. - 


Coſts, Damages. 
In Treſpaſs by Baron and Feme for impri- 
ſoning the Wife until a Fine paid; for all the 


Treſpaſs except the Fine they ſhall recover 
Damages in Common. 11 Ff. 4. 16. b. but for 


Dr. the Fine the Husband ſhall recover Damages 
vas ſole, becauſe it was his Chattel. e 
the In 4fiſe by Baron and Feme, if it be found 


ind they were difſeiſed they ſhall recover Damages 
of the Iſſues in common. 11 H. 4, 16. b. but if 
it he found that certain Goods of the Husband 
were taken upon the Land, the Husband ſole 
mall have Judgment of che Damages for them. 
p - 
If Baron be poſſeſſed of a Term in the Right 
of the Wife, and Damages are recovered a- 
ainft him, the Damages ſhall not affect the 
Term of the Wife after the Death of the Huſ- 
band, in regard ſhe came in Paramount; aliter 
if an Extent be upon it, or upon a Recogni- 
Zance in the Liie of the Husband. 9 H. 6. 52, 
4. If Baron and Feme join in an Action, and 
13. 4 Verdict is given for the Plaintiffs, and the 


ipſum 


the Husband as the Wife ſhall be amerced. 


Jury affeſs D go 7a miſas & cuſtagia per 
2 
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ipſum (which is the Husband) circa ſectam ſu. 
am expoſita to ſo much, and pro miſu & cuſtagii 
His to ſo much. And upon this Judgment is 
given, That the Husband and Wife ſhall reco- 
ver the Coſts and Damages; although it is 
found that the Husband only expended and 
disburſgd the Money for the Coſts of Suit, for. 
aſmuch as the Wife had nothing; yet the 
Judgment is good that the Baron and Feme 

| ſhall recover the Coſts, for there may not be 
one Judgment for the Coſts, and another for 
the Damages, 1 Roll. Abr. 516. Confee and 
Berree. 


The Nature of a Divorce. What are 


C H A. P. XXIII. 
Of Divorce. 


good Cauſes of 
Divorce. The ſeveral Kinds of Divorces, What 


Di vorces declare the Marriage void ab initio, 


Of the Divorce cauſa præcontractus, cauſa 
frigiditatis, cauſa affinitatis, conſanguinitatis, 
and ſerzeral Cauſes of each for Illuſtration, Of « 
Divorce a Menſa & Thoro, and the Conſequences 
thereof. What mean Act done by the Husband 
ſhall Band good or not, not withſtanding the Di- 
vorce. Of Suits and Action: after the Divorce. 
Where and in what Caſes notwithſtanding a Di 
vorce, the Wife ſhall be endowed or not. Plead- 
ings and Trial. What Divorce ſhall baſt ardiſe 


_ the Iſſue, or not, 


A Divorce is where the Eſpouſals were law- 
* ful, according to the Maxim, Ubi null 
babitus, ibi nulla potentia. So if a Man marry 3 
x 2 ſecond 
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Chap. XXXII. Of Divorce. 

ſecond Wife, the firſt living, there needs no 
Divorce in regard it is void ab initio, by Law : 
For you muſt know by our Common Law 
the Eſpouſals in the Church be fo ſtrong, they 
cannot be defeated without a Divorce, and 
without giving Notice in Convention; and if 
they die before ſuch Convention, the Iſſue 


ſhall never be a Baſtard, inaſmuch as the E- 


ſpouſals were not void but voidable; and in 
all Caſes where the Eſpouſals are voidable, it 
behoves that the Party be convened before Se- 
paration, or otherwiſe the Eſpouſals continue 
lawful, and the Iſſue is Legitimate. Moor 171. 


What are Cauſes of Divorce, and of the ſe- 
4 24 of Divorce, 7 


Formerly ſome Matters were Cauſes of Di- 
vorce, which are not ſo now : As 

1 & 2 P. & Mary, c. 8. A Divorce propter 
Impedimentum publice honeſtatis & juſtitie. 
Cauſa Compaternitatis or Commaternitatss, 


(Godfather or Godmother) which in the Act 


of 1 & 2 P. & M. c. 8. are called cognatio Spi- 
ritualis, cauſa Profeſſionis, Obſerve, if a Deacon 
or ſecular Prieſt had taken Wiſe, the Marriage 
was not void, but voidable, cauſa Profeſſions 
and if either Party had died before Divorce, the 
Iſſue had been Legitimate, and ſhould have in- 
herited, for that Deacons and Prieſts within 
England were not Votaries, (viz.) had not 
vowed Chaſtity ; but if a Monk or Nun had 


married before the Stat. 32 H. 8. c. 38. and of 


2 Ed. 6. c. 21. the Marriage had been meerly 


poid. 


Cauſa cognationis Legalis, (viz.) Adeption. 
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| Theſe are all taken away. LE 


In our Books the Diviſion 1 — Matrimonii. 
is Common of Divorces, {a Meſs & There, 


| Thoſe Divorces which diffolve the Vinculum 
Matrimonii, are E ä 


Cauſa Præcontractus, 
Cauſa Frigiditatii: Where the Party hath per. 
petnam impotentiam. 5 i 
Cauſa Afﬀenitatis, or Conſanguinitatis. 
Cauſa Sæ vitiæ ſive Metas. : 


Theſe Divorces declare the Martiage void 
ab initio, and declare the Iſſue a Baſtard. 

Something I ſhall ſay of each of theſe, and 
the Conſequences thereupon” | 


Cauſa Præ- By the Divorce Cauſa Pr æcontractus, as J (aid, 
contractus. there is a Nullity of the Marriage, and the 
Children are meer Baſtards, 2 If. 93. By the 
Divorce cauſa præcontractus the firſt Parties are 
compleat Baron and Feme. It was Sir Robert 


Paine's Caſe. Sid. 13. If a Man contract wich 


a Woman to marry her, and aſter he marries 
another Woman, the firſt Woman ſues in the 


Spiritual Court, and it is by Sentence adjudged 


thar the Man and firſt Woman are Baron and 
Feme; by this Sentence the firſt Man and Wo- 
Divercee man ate compleat Baron and Feme without any 
Czuſa Præ · other Solemnſty, quod Twiſden ne ; and ſaid 
contractus, the Marriage ought to be folemnized before 


the firſt Baron they ca be compleat Baroti and Feme: And 


and Feme are 


Noy in his Lent Reading An 1632, held, That 
ompleat Bar J - 3 2 

ad Hue ij the Wife be divorged from her Husband cauſa 
without other prœcontractus, made with another by werba de 
bel. Pr aſenti, chat in this Caſe immediately by Sen- 


16 


, 
. 
f 
| 
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tence piven in Court, the Marriage ſhall be 
conſurtitnate between the Woman and her firſt 

Husband, with out any Rites in facie Eccleſiæ; 
aliter upon Contract by verba de futuro. Dyer 
105. b in margin. 

Two were precontracted, one aſtet is eſ- 

pouſed to a Stranger, and after ſued in the 
Spititual Court, and Sentence is there given 
that they ſhall marry according to the Precon- 
tract, and ſhe marties ; this is good without 
Divorce of Conſent of the Husband, and their 
— is not a Baſtard. Ah 169, Bunting's 
Cale, * 

Canſa frigiditatis: Where a Man hath perpetu- 
am impotent iam g enerat ionis. 

It hath been a great Queſtion, if the Parties H the Parties 
divorced intermarry ſeverally with others, and 2 Cauſa 
have Iſſue ſeverally, whether the ſecond Mar- — 
riage is void, and whether their Iſſues are Baſ: bers, and 
tards? My Lord Dyer cites one Bury. Caſe, have Iſſue, 
fol. 179. a. Sentence againſt Bury, Canſa frigi. whether the | 
ditatis naturalis ad ſettam Uxoris ſue ; and the , ee Baſe 
Wife was married to Cary, by whom ſhe had POR 
Iſſue and ſhe gave all her Inheritance to Cary 
her ſecond Husband ; and Bury was married to 
another Woman, by whom he had liſue : And 
in this Caſe the Opinion of the Doctors was, 
that then the Perſons ſhall be compelled to co- 
habit together as Man and Wife. Zo quod 
Sancta Eccleſia decepta fuit in priori judicio, Har. 


riſon in his Lent Reading cites a Cafe to be 


adjudged Hill, 37 El. Stafford and Money, Feme 
ſues a Divorce for Frigidity, and after the 


Husband marries another Wie, by whom. he 


had Iſſue, and adjudged that the fecond Mar. 
riage is void ; and the Civilians gave the Rule; 
Dui aptus off ad anam aprus oft ad aliam, & quan- 
40 potentia reuucitur ad Actum debes redire ad pri- 
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ma. ias, Impotentia &. frigiditas quoad hanc 
_ eſt cauſa ſoffciens divorce fre exploration, & 
Trial pro tres ans & auters Ceremonies, enjoin- 
ed by. Canons, and the ſecond Marriage of 
both is good notwithſtanding that the Party im- 
potent have Children. Vid. More 225. 2 Leon. 
I69, 170, 171, 172. | 
In Berry's Caſe the firſt Judgment was gi- 
ven upon a Libel, which was that he was fri- 
gidus, and the Sentence was accordingly ; but 
no mention whether maleficiatus, or not, quoad 
hanc only, or frigidus a natura; but becauſe that 
aſter he took a ſecond Wife, and had Iflue by 
her, a great Queſtion was, Whether he ſhall be 
intended maleficiatus quoad hanc, or not? Fot the 
| Proofs of che firſt Sentence tend to prove a per- 
petual Frigidity, and upon a ſpecial Verdict all 
this appearing, the firſt Sentence was intended 
to be true. 


Cauſa AMnitatis, Conſanguinitatis, Vide ſupra 
Tit. Baſtard. g 


Ceuſa Sevi- Cauſa Sæ vitiæ ſive Metus, 1 
tic. If the Husband take from his Wife Apparel, 
and other Neceſſaries, this is a good Ground to 
ſue a Divorce Cauſa Sevitie. 1 Sid. 118. 
If one of them be in Dread of the other for 
poiſoning, it is a good Ground for Separation 
by Sentence. | 


Cauſa Adul- Divorce a Menſa & Thoro, or Cauſa Adulte- 
terii. rii: This doth not diſſolve the Marriage, for 
it is ſubſequent to the Marriage as the others 

are precedent, And in Cale of Divorce Cauſa 

Adulterii, the Coverture continues between 

them: If che Husband after ſuch Divorce re- 

leale an Obligation, or any other Duty due wn 
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Chap. XXXII, Of Divorce. 377 
the Wife before Coverture, it hath been held a 

good Releaſe; which proves that the Marriage the zſpeu- 
continues, and the Wife after ſuch Divorce continue. 
ſhall have Dower of her Husband's Lands, 

which proves that the Eſpouſals continue. And 

therefore in Littleton's Caſe, Sec. 380. a Leaſe 

is made to the Husband and Wife, To have 

and to hold to them during the Coverture 

between them; in this Caſe they have an Eſtate 

for their two Lives, upon Condition, (viz.) if 

one of them die, or that there be a Divorce 

between them, then it ſhall be lawful for the 

Leſſor and his Heirs to enter. Littleton here 

ſpeaketh of ſuch Divorce as diſſolves the Mar- 

riage 4 Vinculo Matrimonii ; for though the 
Husband and Wife are divorced Cauſa Adulterii, 

yet the Freehold continueth becauſe the Cover- 

ture continueth, 2% 

If a Woman be divorced 4 Menſa & Thoro, How a Wiman 
ſhe muſt ſue by her next Friend, as was Lady 4ivorced a 
Roſſe's Caſe; aliter if ſhe is divorced 4 V inculo Mena & 
Matrimonii : As it a Man marries a ſecond Wife, fa, — 
the firſt living, the ſecond Wife may ſue bj 
the Name when ſhe was Sole, for that the ſe- 
cond Marriage is void ab initio, 

When a Woman is divorced a Menſa & Children bad 
Thoro, the Children begotten afterwards are Ver Divorce 
Baſtards, for it ſhall be intended the Husband e Beſfard.. 
had no Acceſs to her unleſs the contrary be 

ſhewn: But if the Man and Woman part and Bur we choſe 
live ſeparate without ſuch Sentence, the Chil. Sgerten after 
dren are taken to be legitimate, unlefs the con- e Se. 
trary be proved, for Acceſs ſhall be intended r oe 
however if a ſpecial Verdict find the Man had 

no Acceſs, the Child ſhall be deemed a Baſ- 

tard. See the Caſe between the Pariſhes of 

St. George and St. Margaret's Weſtminſter, Salk. 
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Second Marri» Where a Woman matries a fec"nd Husband 
-5e, the ff during the Life of the firſt, the laſt Matriape is 
wing, vad void, without * Divorce: And a Jury ſhall 
and need; no try the Fat. The Spiritual Court cannot 
Divorce. ive Sentence to atitiul a Matriage after the 
eath of the Parties, for they proceed only 
pro ſalute Anita. Salk. 121. 

The Spiritual | Courts of Common Law ſeldom inter. 
Court, Judges poſe where the Woman ſues for a Divorce, or 


of the Cauſes ſeparate Maintenance in the Eccleſiaſtical Courts, 
of Divorce and ag may be obſerv'd by Hyatt's Caſe, who pra 


| ed 
| Almny. a Prohibition at Common Law to the Confilto 


ry Court of London, for that he was ſued there 
by his Wife, to be ſeparated from him propter 
ſavitiam ; and Sentence given that his Wife 
ſhould live from him, and he ſhould allow her 
five Shillings and Six Pence Weekly, notwith- 
ſtanding the Husband offered Reconciliation, 
and deſired Cohabitation, and proffered Cauti. 
on to uſe her ficly. The Court deftiy'd to 
grant a Prohibition, and ſaid the Court of the 
Ordinary was the proper Court for Allowance 
of Alimony, ang may take Order for Separation 

or Divorce if ſhe be cruelly uſed. 2 Cro. 464. 
Green's Coſes The Caſe of Green was ſomething harder : 
lle prayed a Prohibition to the Eccleſiaſtical 
Court of Salisbury, for that his Wife having 
ſued him there to be ſeparated from him a7 
 Sevitiam, and Sentence given for the Husband; 
yet he was forc'd to pay all the Cofts for his 
Wiſe; and ſhe afterwards appealed, and be- 
cauſe the Husband would not anſwer the Appeal 
againſt himſelf, and pay for tranſmitting the 
Record, he was excommunicated, ahd now 
prayed a Prohibition: The Court conceived 
the Caſe to. be very hard, that he ſhould be 
forced to ſpend his Money againſt himſelf, yet 
it 
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Chap. XXXII. Of Divorce. 
it being alledg d the courſe was ſo in the Eccleſi- 
aſtical Court they did not grant a Prohibition, 
but took time to adviſe Cro. Car. 16. 


What mean Atts —— the Baron ſhill Band good 
or trot, not wit. ſtanding the Divorce. 


Where Baron and Feme ate divorced, where 
ſhe is an Inheti rix, mean Acts executed ſhall 
not be reverſed by the Divorce, as Receipt of 
Rent, Waſte, Preſentment to a Benefice, Giſt 
of the Goods of the Wife; contrary of Inheri- 
tances, if the Husbar.d had diſcontinued or char- 
ged che Land. 

He may releaſe an Obligation due to the 
Wife before Coverture, after a Divorce a Menſa 
& Thoro; (6 of a Legacy, as was the Caſe of 
Stephens and Totty, F. T. was divorced from the 
Husband Cauſa Adulterii in the Husband; the 
Wife ſued Srephens in the Spiritual Court for a 
Legacy given to her by a Stranger, and he plead- 
ed che Releaſe made by the Husband aſter the 
Divorce. Per Curiam, This Divorce is not a di/- 


folutio a Vinculo Matrimonii , ſo as that any of 


them may marty again, but it is a Separation 
only, and they be not compellable ro cohabic; 
but if they will they may, without any matrying. 
And in regard this Separation does not avoid 
the Marriage abſolutely, but they ſtill remain 


Man and Wife, the Releaſe by the Husband was 


good to extinguiſh the Duty. And the Books 
which ſpeak that the Feme ſhall have her Goods 
aſter Divorce, are to be intended of an abſolute 
Divorce ab initio. Cro, El. gos. 

If a Feme poſt aunos nubiles, (viz.) at 12 Years 
conttact Matrimony with A. and after marry 


* 


with B. and after that ſhe have paſſed the Age | 
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of 16 Years her Marriage with B. is diſſolved, 
Cauſa Præcontractus; by this Divorce there is a 
Nullity of the Marriage 4h initio ; and if ſhe had 
any Goods or Perſonal Eſtate, ſhe ought to have 
the ſame again, for ceſſante cauſes cefſe Effectus. 
But if he had given or ſold them before without 
Colluſion, then there had been no Remedy; but 
if it were by Colluſion, there the Wife might 
have averred the Colluſion, and ſhe may have the 
Goods, whereof the Property may be known 
either by Detinue, or in Chancery; and the reſt 
that lay in Money, and the like, ſhe may ſue for 
by the Spiritual Law, or in Chancery : And the 
Reaſon, Dyer 13. 4. why ſhe ſhall have her 
Goods again is, becauſe the Cauſe and Conſide. 
ration of the Gift of them in Marriage, is now 
defeated; for the Goods were given in Advance. 
ment of her Marriage. | 

If the Husband aliens the Land of the Wife, 
and after they are divorced _ Præcontractus, 
or any other Cauſe which diſſolves 4 Vinculo; 
the Wife during the Life of the- Baron may enter 
by the Stat. 32. H. 8. c. 28. 

If Baron and Feme purchaſe jointly, and are 
diſſeiſed, the Baron releaſeth, and aſter they are 
divorced, the Feme ſhall have a Moiety, albeit 
there were not Moieties before the Divorce ; for 
the Divorce converted it into Moigties. 


Of Suits after Divorce, Vide Att ions. 


If a Man be obliged to a Feme Sole, and aſter” 
ſhe marry him, and after ſhe is divorced ; ſhe 
may have an Action afterwards which by the 
Marriage was ſuſpended. 

I Baron and Feme are divorced Cauſa Adul- 


terii, and aſter the Feme ſues without the Hul- 


band 


t 
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muſt be preciſely pleaded. 2 Leon, p. 170, 171. 
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band for a Defamation ; although the Divorce 
diſſolve not the Marriage, yet in regard the 
Feme by the Courſe of the Civil Law may ſue 
* in ſuch a Caſe a Prohibition has been de- 
nie 


Where and in what Caſes notwithſtanding a Di. 
vorce, the Wife ſhall be endowed, or not. 


If Baron and Feme are divorced 4 Vinculs 
Matrimonii, Dower ceaſeth, but not if it be on- 
ly a Menſa C Thoro. 1 Infb. 32. 4. | 

If a Marriage de mu be voidable by Divorce 

in reſpect of Conſanguinity, Affinity, Precon- 
tract, or the like, whereby the Marriage might 
have been diſſolved, and the Parties freed 4 Vin. 
culo Matrimonii; yet if the Husband die before 
any Divorce, there now becauſe it cannot be a- 
voiced, this Wife de facto ſhall be endowed, fbr 
this is Legitimum Matrimonium quoad dotem. 1 Inſt. 
33. 4. 
A Woman Copyholder for Life according to 
the Cuſtom of the Manor, durante viduitate, 
takes F. S. to Husband, ſhe being Niece to a 
former' Wife of FJ. S. upon which F. S. is 
queſtioned for an Inceſtuous Marriage, and does 
Penance, and is bound not to keep her Compa- 
ny; and after J. S. dies, this Marriage does not 
determine her Eſtate, for ſhe was not divorced 
4 V inculo Matrimonii, though there was cauſe for 
it. Hob, Remington's Caſe. es 


Pleading. 


In Pleading of a Divorce the Judges coram quo, 


Trial. 
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Trial. 


Divorce ſhall be tried by the Biſhop, and not 
per Pai. 7 H. 4. 23. 19 H. 6. 18. | 


What Divorce ſuall barſtardiſe the Iſſue, or not. 


It appeats beſore that ſuch Divorces which 


diſſolve Vinculum Matrimonii, ſhall baſtardiſe the 


Iſſue, if they are executed during the Lives of 
the Parties, otherwiſe not; and the Iſſue may 
not be made 2 Baſtard after their Death: For 
the Divorce in the Spiritual Court is pro peccatis, 


_ which cannot be after their Death; and they 


cannot diſinherit an Iſſue there. | 
If A. takes B. to Wiſe within Age of Conſent, 
and after at the Age of Conſent they diſſent, and 
marry elſewhere, and have Iſſue and die, it can- 
not be examined in the Spiritual Court after, 
whether they conſented at the Age of Conſent 
before their Diflent, becauſe they cannot bal. 
tardiſe the Iſſue after their Death; Englefeild's 
Caſe; and a Prohibition granted out of Chancery 


upon it. N g | 
And it's a general Rule, that aſter their Death 
the Spiritual Court cannot examine any Matter 
8 — the —＋ If ewo are * Ä 
onſanguinity, it they were ignorant of the Con- 
de Iſſue ſhall I 1 Roll, 
Rep. 212. But ſee the Caſe of Pride, v. the 
Earls of Bath and Mountague, where it was held: 
That the Rule bar 4 Perſon ſhall not be baſtardii4 


after his Death is true only in the Caſe of Baſt- 


ard Eigne and Mulier puiſne, Salk. 120. 
7 C H A P. 
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Offences againſt the Statutes concerning 
Women. 


Action on the Statute of 5 Eliz. c. 9. apainſt the 
Husband and Wife for the Wife's not appearing ad 
Teſtificandum, and the Declaration of Polygamy 
againſt Stat. 1 Jac. c. 11. Of ſtealing of Women, 
&c. Conſtruttion of the ſaid Statute, and of the 
Stat. 39 Hliz. c. 8. Of Rape. Baron and Feme 
indicted of Berjury. Information againſt a Feme 
Covers for ſelling Fiſh. In all Statmres which pro. 
vide for actual Wrong, Femes Covert: ſhall be in. 
rended within them. 


Brought an Aion ſur Stat. 5 El. e. 9. a. 
*** gainſt H. and his Wiſe for the Penalty of oo — 
ro J. given by the ſaid Statute againſt him, who r appearing 


was ſerved with Proces ad Teftificandum, e. and ad Teltifican- 


doth not ar, not having any Impediment, dum. 
&c. And ſhewed that Proceſs was ſerved upon 
the Defendant's Wite, and ſufficient Charges, 
having regard to her Degree and Diſtance of the 
Place, &. tendered to her, and yet ſhe did not 
appear. Verdict pro Quer. Moved in Arreft 
of Judgment. t. Becauſe the Plaintiff in ſetting 
forth he was damaged for the not Appearance 
of the Wife, and has not ſhewed how damnified. 
Reſpon#. Though the Party be not at all damnified, 
yet the Penalty is forfeited. 2. A Feme Covere 
is not within the ſaid Statute, for no mention is 
made of a Feme Covert. Reſpond*. Femes Co. 
verts are Within the ſaid Statute, otherwiſe it 
would be a grand Miſchief, for the may be the 
only Witnels, 3. The Declaration is, that the 
| | Plaintiff 
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Plaintiff rendered the Charges to the Wife, 
where he ought to have tendered the ſame to the 
Husband. Reſpond'. The Wiſe ought to appear, 
and therefore the Tender ought to be to her: 
And Judgment pro Quer*. 1 Leon. 122. Havithlom 
and Harvey, Meſme Caſe. Cro. El. 130. 


P olyg amy. 


Per Stat. 1 Fac. c. 11, If any Perſon or 
Perſons within his Majeſty's Dominions of Eng. 
land and Wales, being married, do marry any 
Perſon: or Perſons, the former Wife being alive, 
that then every ſuch Offence ſhall be Felony, 
and the Perſon and Perſons fo offending, ſhall 
ſuffer Death, as in Caſes of Felony. But this Act 
ſhall not extend to Husband or Wife, being ab- 
ſent ſeven Years from the other beyond the Seas. 
Nor ſhall it extend to any Perſon divorced at the 
Time of ſuch Marriage in the Spiritual Court, 
nor to Marriage within the Age of Conſent. 

As to a Woman being divorced, and then 

marrying again. It was one Porter's Caſe: R. 
was lawſully eſpouſed to one Porter, and had ſu- 
ed a Divorce propter Sævitiam, and it was Separa- 
mus a Menſa & Thoro, but no word of Di vorcia- 


mus, By the better Opinion ſhe is within the 


Proviſo, and that it was not Felony ; but it ap- 
peared by the Canons that ſuch Perſons as are 
divorced a Menſa & Thoro, inay not marry again; 
and it was clearly agreed by the Civilians, that 
the ſecond Marriage was unlawful, and that ſhe 
might be in danger of the Statute; but it was 
not adjudged there: But in my Lord Reſſe's Cale 
it was the Opinion, that they might marry a- 
gain. Cro. Car. 461, Portee's Caſe, 


One 
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One Williams was indicted at Briſtol upon the 

Stat. 1 Fac. 11. for having two Wives, and up- 


on Not guilty, a ſpecial Verdict was found that 


the ſaid Williams married one Wife, and was 
afterwards divorced from her Cauſe. Adulterii, 
and afterwards married the other ; and if that 
were within the Proviſo of that Stat. which pro- 
vides for thoſe who are divorced, was the Queſti- 
on. And it was reſolved without Argument by 
Bramſtone Chief Juſtice, and Heath, (ceteris ab- 
ſentibus) that it is within the Proviſo, for the Sta- 
tute ſpeaks generally of Divorces, and it is a 
Penal Law: And Heath ſaid that by the Law of 


Holy Church the Parties divorced Cauſa Adul- 


terii, might marry ; and he cited Porters Cale, 
who was divorced Cauſa Sævitiæ, and ſaid it was 
reſolved that that was not within the Proviſo, 
becauſe only a Divorce 4 Cobabitatione, and a 
Temporal Separation till the Anger paſt. But 
here it is 4 Vinculo Matrimonii; (in which laſt he 
was much miſtaken. March Rep. 101. 

One was indicted of Felony upon the Stat. 
x Fac. c. 11. for having of two Wives; and 
the Evidence was, that he eſpouſed one beyond 
the Seas, and another here; and the Court was 
of Opinion that he was not within the Statute. 
Quære, If the ſecond Eſpouſals were beyond the 
Seas, for that makes the Offence, and cannot 
here be tried. Sid. 171. 

Counſel on x Fac. c. 11. prayed Stay of Pro- 
ceſs upon the Recognizance of the Proſecutor, 
who was bound over by Judge Archer. Judze of 
Aſſize in Cornwall, to profecute the Defendanc 
for having two Wives; in regard he being taken 
in Cornwall, muſt be tried there, and that there- 
fore it might be ſaved. But per Curiam, this 
being an Affirmative Statute, doth not take away 


Ge the 


| 
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the Trial by che Common Law where the Of- 
fence was committed: And agreed to fave the 
Recognizance. Pengell and Dr. Eaton's Caſe, 
2 Keb. 31. 


Of Stealing Wives. 


Information was exhibited in the Name of 
Sir Tho. Fanſhaw (Clerk of the Crown, and ſo 
to this purpoſe, Attorney for the King) againſt 
T. and others, for taking and marrying the ſole 
Daughter and Heir apparent of T. of Rex, 
without the Aſſent, and againſt the Will of the 
Father; and this was an Information for Of. 
fence at Common Law: And the Evidence 
was, that T. was oftentimes at her Fathe!'s 
Houſe, and in her Company; and there he ſe- 
cretly contracts himſelf to his Daughter, ſhe 
being fifteen Years of Age; and by Appoint- 


ment berween him and his Daughter left her Fa. 


ther's Houſe, and met T. who came with Hor. 
fes from London to Kent, and brought the Daugh- 
ter to London, and there were married, And 
upon the Evidence the Jury at the Bar found 
them guilty. The Cauſe being profecuted by 
the Father and Mother, who gave Evidence 
againſt them, they prayed the Fine might be 
moderated, and were diſcharged out of Priſon 
upon Bail. And all agree'd that this was an Ot- 
ence puniſhable by Fine and Impriſonment at 
Common Law. Sid. 387. the King againſt Tui. 
/leton ; and the Statutes 4 & 5 P. & M. & 3 H. 7. 


7 Tears In- c. were but Aggravation of Puniſhment, and do 
prejoument for not create any Offence originally. 2 Keb. 432. 
taking a Fe- 
male ander 16 
from ber Guar- 


By the 4 & 5 of Ph. & M. c. 8. No Perſon 
ſnall take or convey or cauſe to be taken and 
convey d haway, any Maid or Woman _— 

| | TIN | within 
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within the Age of ſixteen Years, out of or from 
the Poſſeſſion, and againſt the Will of the Fa- 
ther or Mother of ſuch Child; or out of and 
from the Poſſeſſion, and againſt the Will of 
ſuch Perſon or Perſons as then ſhall happen to 
have by any lawful Ways or Means, the Order, 
Education, or Government of ſuch Maiden, 
or Woman Child, on Pain of Impriſonment, 
or Fine, &c. 

That whoever ſhall take away and deflour Eu Years Im. 
ſuch Woman Child, or by ſecret Letters, Mes-. nrg for | 
ſages, or otherwiſe, contract Matrimony with ing . 5 
ſuch Maiden or Woman Child, without the 5. 9 
Conſent of the Father, Guardian, &c. ſhall ſuſ- 
fer five Years Impriſonment, &. 

It ſuch Child ſhall be above the Age of twelve If ſhe conſent 
Years and under ſixteen, and conſent to any the Lands go 
ſuch Contract of Matrimony ; the next of Kin to the next of 
to whom her Inheritance ſhould come, ſhall Ks. 
enjoy it during her Liſe; after her Deceaſe, it 
may come to her Iſſue, but never, to the Man 
that married her. 

Baſtian the Father, and. Baſtian the Son, were Two indifed 
indicted upon this Statute, for taking of one MH. hen the above. 
out of the Cuſtody of Coretier her Guardian, 9 
and marrying her to the ſaid Bafian the Son, 
ſhe being under the Age of ſixteen Years, againſt 
the Will of the ſaid Coretier her Guardian, and 
contrary to the Statute: On a Trial at Bar in 
B. R. it appeared upon the Evidence, that T. 
the Father of the Infant being an Ale. houſe- 
keeper and Freeman of London, made his Will 
and deviſed the Cuſtody of his ſaid Daughter 
to the ſaid Coretier and died; ſhe being then in 
the Country: That the ſaid Coretier obtain'd a 
Warrant from the Mayor of London to take her 
into his Cuſtody, w_ ſhe was taken * 

C2 b 


Freeman can't London, that Deviſe as to his Daughter, ( ſeilt,) 


v 
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but reſcued; and he afterwards obtain'd a War. 

rant from the Chief Juſtice and took her, ſhe 

being before married to the faid Baſtian the Son, 

It was reſolv'd by the Court, that the Defen. 

The Infant muſt dants could not be found guilty upon this In- 

be taken out of dictment, becauſe the Infant was not in the 

the Poſſeſſion of Poſſeſſion of the ſaid Coretier as the Indictment 

the Guardian, ſuppoſes; for the Father being a Freeman of 
deviſe the The Diſpoſition of h ; 

| poſition of her Perſon, was void, and 

#4 - the Infant remain'd in the Cuſtody of the Mayor 

and Aldermen of London by the Cuſtom , and 

the Indictment ought to have been for taking 

The Infant muſt her out of their Cuſtody, Secondly, that this be- 

be in the a#u- ing a Penal Law, the Perſon of the Infant ought 

al Poſſeſſion of to be in the actual Cuſtody of him or them, in 

the Guardian. whom the Indictment ſuppoſes the Right. Thirdh, 


_ The Perſon from That he out of whoſe Poſſeſſion ſhe is ſuppos d 


whom the lu. to be taken, ought to have the mere Right, 
font 1 _ becauſe the Statute ſays, from rhe Poſſeſſion of 
lawful Gua di- ſuch Perſon and Perſons as ſhall by any lawful 
an, or it is no» Ways and Means have the Cuſtody, &. 


Off-nce agsinſt Otherwiſe tis not an Offence againſt that Sta- 


| the statue. tute. And another Indictment might have been 


prefer'd, for taking her out of the Poſſeſſion of 
her lawful Guardians: And the Cuſtom of La. 
don concerning Orphans is ſaved. Rex v. Bd. 
tian the Father and Baſtian the Son. Siderfi 

362. 6 | 
Nite! Harwood was committed to Newgate by the 
— for Court of . Orphans, for marrying an Orphan 
marrying an Without their Licence, and refuſing to pay 2 
Orphan, Fine of 401, impoſed upon him for his Offence, 
or to give Security; and it was ſhewn on the 
| Return of the Habeas Corpus into B. R. That the 
Orphan's Portion amounted to 800 /, It was re. 


2 


ſoly d by all the Court of King's Bench, _ 
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ſhould be remanded ; and that it is not mate- Ii it nor mates 
rial whether the Offender be a Freeman or not, ting whether ; 
or whether the Marriage were in London, or a, omg : 
— 2 County; and om _ 2 of ry noe, 

ans might have a Raviſhment de Gard in what- 
ever — the Orphan was; but held that they — 
could not award Proceſs into a Foreign County. London er 
They held alſo that the Fine of 40/. was not un Foreign County, 
reaſonable ; but in regard there was no Diſparge- | 
ment by the Marriage, it was propounded by | 
the Court, that upon Harwood's Submiſſion, the 
Court of Orphans would do well to remitt the 
Fine. r Vent. 178. ; 
One was fined for Inveagling the Son and e Adee 
Heir of I. S. being but 17, to marry his Siſter 5, 5,0, 04%. 
when he was drunk, Cro, Car. 557. he was drunk, 


Offences againſt Penal Laws. 


In the time of K. Charles 1. The Lady Full. 
wood, Roger Fullwood, and divers others, were 
indicted in the County of Surrey, that whereas 
Sarah Cock was a Maid who had a Portion of 
1300 l. the ſaid Roger by Procurement of the 
Lady, at the Pariſh of St. Saviour, violently, 
and with Force, and againſt the Will of the ſaid 
Sarab, took and carried the ſaid Sarab to St. Sa. 
viours, and there married her againſt the Form 
of the Statute. They plead not guilty. The 
ſaid Roger Fullwood, R. B. and J. H. were in- 
dicted in the County of Middleſex, de eo quod 
the ſaid Sarab having a Portion of 1300 J. for 
Lucre of the Gain of the ſaid Portion, they took 
her at N. in Com. Midd' againſt her Will, and 
Carried her to St. Saviours in Surrey, and there 
the ſaid Roger married the ſaid Sarah contra for- 


mam Staiuti; and a Copy of the Indictment in 
Ce; Mida 


9 


2 


390 


Offences againſt the Statutes Chap. dll. 


Midd was allowed them. It was in this Caſe 


agreed, that the taking oft a Woman, unleſs ſhe 


be married or defiled, is not Felony, within the 
Statute; and if the taking of ſuch a Woman, 
and the marrying or defiling be in ſeveral Coun- 


ties, it is Felony compounded of all the three 


parts, as Stroke and -Death are but one Murder. 
Per Curiam, Although it had been objected, that 
it was an Obſolete Statute, yet they were de- 
ceived, for the Statute is good, and of good 
Uſe; but many had not been executed there. 
upon, becauſe they had their Clergy : For the 
taking whereof away, the Statute 39 El. c. 8. 


was made. And whereas it was pretended, that 


Sarah was married with her Conſent, and there- 
fore not within the Statute ; the Court ſaid, 
That the taking being unlawiul, and againſt her 
Will, though the Marriage was with her Will, 
yet it is Felony within the Statute : And al- 
though this was not a Marriage de jure, becauſe 
ſhe was in ſuch fear that ſhe knew not what ſhe 
anſwered or did; yet it is a Marriage de fat, 
and is Felony within the Statute ; and Judgment 
was given that they ſhould be hanged. '. 

31 H. 8, Rot. 14. inter placita Regis: Hemy 
Sturges and Philip Sturges were indicted for ta- 
king one Agnes Hobſon againſt her Will, who 
was the Daughter and Heir of Jobn Hobſon, who 
was ſeiſed of Lands of 201, per Annum Value. 


And they pleaded to the Indictment, that they 


ought not to anſwer pro eo quod non mentionatur 
in the ſaid Indictment, quod ceperunt ad intentio- 
nem maritandi dictam Agnetem vel ad proſtituen. 
dam, &c. and they were diſcharged. 


Hill. 3 & 4 P. & M. Rot. 10. Roger Tompſon 


and Peter Rewley were indicted pro eo quod Fe- 
loniceceperam Margaretam Burton & Margeream 
| Burton, 
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Burton, Daughters and Coheirs of Roger Burton 
deceaſed, and againſt their Wills, &c. And they 
pleaded they ought not to anſwer to the ſaid In- 
dictment, pro eo quod non apparet in quo loco nec 
quomodo, they took the ſaid Daughters, and pro 
en quod now mentionatur in ditto indictamento, that 
the ſaid Roger or Peter married or defiled the 
ſaid Margaret or Margery, ils aleront ſans jour. 
Though the Words in the Purview of the Sta- 
tute of P. and M. ſeem to be general, and to 
extend to all Women unlawſully taken againſt 
their Wills; yet conſidering that the Preamble 
of the Statute cannot be conceived to be idle, it 
muſt be intended to reſtrain the Purview to the 
particular Caſes in the Preamble mentioned, 


(vix) that they ſhall be Maids, Widows or 


Wives, their Subſtance in Lands or Goods, or 
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otherwiſe Heir apparent, that the Motive be 87. P. and 
Lucre, and the End to be married or defiled, N. explained, 


and the Purview is what Perſon or Perſons ſhould 


ſteal away a Woman (fo) againſt her Will unlaw- 
fully: This Word (ſo) did bind up the Pream- 
ble to the Purview. Cro. Car, 484, 488, 492. 

In Fullvood's Caſe divers Witneſſes proved that 


ſhe was willing to marry him, and appointed a 


Taylor to make her a Gown, and was found in 
Bed with him: But ſhe made Oath that ſhe did 
It for fear of his Threats, and that ſhe knew 


not what ſhe did. It was not expreſfed in the 


Indictment that they took her «a intentione to 
marry- or defile her, as in the Caſe of 31 H. 8. 
but the Court reſolved it was good]; for in re- 
gard it appears apparently by che Inditment, 
that they took her & abduxerunt for Lucre, and 
the ſame day married her, that ſhews the Cap- 
tion to be with an Intent to marry her; and 


there be no ſuch Words in the Statute as ea in- 


tentione. 
C0 4 Iu- 


Information for Recuſancy. Vide Supra, tit. In- 
0rmation, 

A. Steals his Wife againſt her Friends Con. 
ſent, and after ſues in Equity for her Portion 
but denied Relief by Egerton Chancellor, a 

ſaid, He that ſteals the Fleſh, let bim provide 
Bread how he can, he ſhall have no Relief in 
Equity. 


Note, By the expreſs Purview of this Statute 
the Acceſlary or both, before and after, are made 
Principals, as the Receivers of the Woman, 
12 Co, 20, 21. 

Feme Coverts Keepers of Gaols , ſhall be 
chargeable in Debt for the Eſcape of a Priſoner. 

2 Inſt. 382. and fo Infants. 
Marrying n Swanſon was indicted with others upon the 
Heireſs while Stat, of the 3. H. 7. c. 4. for. forcibly taking 
under Arreſt in and marrying Mrs. Pleaſant Rawlins an Heireß; 
a ſham Action, it appeared that he had procured her and her 
Frieny. Aunt, to be arreſted in a ſham Action, and that 
he married Mrs. Rawlins while ſhe was under 
that Reſtraint : It was prov'd alſo that ſhe had 
before that time, expreſſed her felf deſirous of 
marrying him, and at the time of the Mar. 
riage conſented to it; yet ſeeing ſhe was not 
privy to the Contrivance of the Arreſt, or met 
him then by Conſent, but he marry'd her when 
ſhe was under that Force; the Court held that 
her ſubſequent Conſent was not to be regarded, 
and that the Marriage ſhould be taken to be the 
Effect of Force; and accordingly he was con- 
demn'd and executed, And it was faid further, 
that a'tho* Swanſon had known nothing of the 


firſt Force, yet he knowing her to be under that 
Reſiraint when he married her, was neverthe · 


leſs guilty, 6 Mod. 101, 


— ; Rape, 


392 Offences againſt the Statutes Chap. XXXIII. 


Chap. XXXIIL. concerning Women: 


A Man of 60 Years of Age who had a Wife 
was arraigned at Newgate. 22 Fac. of the Rape 
of a Girl then of the Age of 7 Years and no 
more, by the apparent Evidence of divers Wo- 
men, and the Surgeon, and the Damſel her ſelf; 
and he was hanged. Dyer 304. in Margin. | 
An Attempt upon a Woman without actual What amounts 


Penetration and Emiſſion, cannot amount to a“! Rope. 


Rape. 3 Inſt. 60. | | 

This Offence is not mitigated by * the Cenſeut ob- 
Woman at length yielded to the Violence, if ber 25 
Conſent proceeded from Fear of Death or Du- „ — 7 
refs. &c, Nor will it excuſe the Offender that conſent after. 
ſhe conſented after the Fact. Dalton Cap. 118. 

And it is not material whether ſhe conceives Complaint 
or not, as was the old Opinion: It is held to be e ro be 
a ſtrong Preſumption againſt the Woman, if ſhe — reaſe- 
make no Complaint in a reaſonable Time, but g piss har 
this will not conclude her. It hasbeen allow'd a ſbe was his 
good Plea in an Appeal of Rape, to ſay that be- Concubine. None 
tore the Rape ſuppoſed ſhe was his Concubine. be vate cim. 
Dalton Cap. 118. But it will not avail to ſay" ere. 
ſhe was a common Whore. _ 5 

By the 18. Eliz. Cap. 7. It is enacted, that Rope to lie with 


whoever ſhall unlawfully and carnally know a* C under 


ten, tho ſbe 
conſents 


All who asi 
are Principals, 


Woman Child under the Age of ten Years, ſhall 
ſuffer as a Felon without Benefit of Clergy ; 
and that whether ſuch Child conſent or not. 

| who affiſt are deemed Principals whether 
Men or Women ; and my Lord Audley was con- „ Aud 
demn'd and executed, for aſſiſting his Servant eg — 
to commit a Rape upon the Body of his own 2ſifting one ts 
Wife, and the Lady was admitted an Evidence raviſb hi: Le- 
of the Fact againſt him. Vide my Lord Audley's &. 


Tryal. 


\ Per- 


vo 
.Offences againſt, &c. Chap. XXIII. 
Pray. 
Baron and Feme convicted of Perjury, ſhe 
only was taken; and Counſel prayed that ſhe 
might ſtay till the Baron comes in to receive 
Judgment together; which the Court denied, 
and the Indictment was joint, which was well 


enough: So of the Iſſue jointly taken. 1 Xe, 
585. the King and Chedwick —» 


Information 'was wr" againſt a Feme Co. 
W1 


vert for Selling Fiſh. den, notwithſtanding 
Hob. Moor and Haſſey's Caſe, conceived this lay 
not apainſt her, but againſt the Husband alone. 
11 Co. 64. being his Contract; to which the 
—_ inclined. 2 Keb. 634, the King againſt 
or / ; +. 8 Wt Fes 3 
| 7 M. 24 Car. 2. B. R. The King againſt So- 
rey: The Court fined him 100 J. and Good 
Behaviour for 5 Years, on Information for de- 
ceitful taking away out of her Mother's Cultody 
Mrs. Gilbourne, under 16 Years old, with in- 
tent to marry her, and well; Geery 50 l. and 
Good Behaviour for a Lear; Lentball 40 Marks; 
who were Women guilty of the Exploit, and 
| found guilty only of the Deceit. 3 Keb- 101. 
Poor all Statutes which provide for actual 
Wrong, a Feme-Covert ſhall be intended with. 
in them. 9 H. 8. 6. If a Feme Covert make 
actual Diſſeiſin with Force, ſhe! ſhall be im. 
priſoned. 9. H. 4. 7. b. LCD 
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Det ſupor Obligac? fact' al Feme ſole & alter 
uxor B. V. & Vir diſſentit ab obligation” & 
alter Obligor proſequitur Actionem. 


Aſch. 28 Eliz, Rot, x12, H. J. B. ſums 
mon ik fuit ad reſpondend Sula C. 
de placito qd reddat ei 401, quas ef 

debet & injuſte detinet, &c. Et unde 

#c, dic quod cum Pdick J. (tali die & anno) apud 

A. per quoddam ſcriptum ſuum obligatozium cons 

ceſſic ſe teneri eis D. & cuidam Y. adtunc ux⸗ 

ozi B. U. in p2eb 401, ſolvend eisdem ©, & . 

(tali feſto) tunc pꝛox. ſequew Pꝛedicuſqz B. 

poſt confection® ſcripti pzed & ante diem impe- 

trationis bzevis oziginalis ipſius S. habens nos 
ticiam q5 Pdick J. per idem ſcriptum tenebatur 

+ obligabatur eidem S. & Pfat B. adtunc & ads 
huc uxozi ipſius B. in pzed 4ol. fcripto illo 

poſt hujulmodi noticiam & ante diem impetras 
tionis bzevis oziginalis ipſits D. (ct, (taliu die 

# anno) apud A. pꝛeb diſſentic & ſcriptum illud 
adtunc ut fack pzed Y. acceptare penitus recuſa- 
vit pzedictus tamen J. licet ſepius requiſtt Pdick 
eaſdem 40 1. eisdem ©, & Y. ante Pdick recuſas 
tionem Pdick B. ſeu eidem S. poſt reculationem 


ejusdem B. non redvidic ſed ilk, gc. 
| Paſch. 
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Paſch. 33 Eliz. Rot. : 940. 


Brownloe Hertf. Gabriel Child 8 Agnes ſa Feme 
que la Feme Thomz Henerey Demand' verſus 
Eliz. Connyesby Vid' & Henry Hendry 1a 
tierce part de deux meaſles com pertin in R. 
come ſa Dower del endowment de dit T. ]. 
fon Baron, Cc. 


Barr. Quod! Et Pdick Eliz. & Benricus per J. N. Attozna- 
uondam vir, tum ſuum vein & dicunt qd pꝛes Gabziel & Ag 


c. conceſlit neg dotem ipſius Agnetis de tenementis Pdick 
annualem 


"eddicom cum pertiid unde, cc. ex dotatione Pdick T. quon⸗ 


20 l. petent. dam virt ſut habere non debent quia dicunt q 
in ſatisfacti · dick F. iu vita ſua fuit leiſik de tenementis P- 
onem dotis dict cum ptiid in dominico ſuo ut de feodo Et 
ipſam con- tenementa illa cum ptifd tenuit de Henric M. 
tingent⸗ Mil' ut de Panerio ſuo de D. in Cord Pick 
Pertf. per ſervitium militare que quidem te- 
nementa cum ptiid ſunt & tempoze moztis Þ- 
dict T. fuer clart annui valozis ultra onera 
omnia c repzilas 12 l. P2edick T. ſic de te⸗ 
nementis p2ed cum ptifd in fozma pdick ſeifik 
exiſte) apud N. p2ed duxit in uxozem pzeb Ag- 
netem g poſt diſponſalia inter eosdem T. & Ag- 


netem celebzat ſcilicet (ta? die & anno) apud R. 


Pdick condidit voluntatem ſuam in (criptis & p 
eandem voluntatem ſuam voluit & legavit Pfat 
Agneti tunc uxor ejus quendam annualem red- 
ditum 20 l. exeui? &c. percipiend de omnibus 
terris & tenementis ipſius T. in Parochia de R. 
& T. Pdick ad duos anni Terminos per equa- 
les poztiones ſolvend pzima ſolutione inde inci⸗ 
piend ad finem lex menſium pzox. polt decel⸗ 
ſum ejuſdem T. & ſic quolibet dimidio anni du⸗ 
rante vita naturali ejuſdem Agnetis in plenam 


ſatisfadionem totius dotis iplius Agnetis ipſam 
| ol de 
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de terris & tenementis ipſius T. contingerd Et 
poſtea apud R. p2eb obiit de terris & tenementis 
pꝛed cum pertim in fozma pꝛed ſeiſit poſt cujus 
mo2tem & ante impetrationem bzevis p2ed! ſcitt 
(tali die & anno) pzed Agnes apud R. pꝛed' dum 
ipſa ſola fuit pzed annualem redditum 201. in 
plenam ſatisfactionem totius dotis ipſius Agnetis 
de tenementis pzed cum ptin contingem accep⸗ 


tare agreavit Et hoc parak eſt verifitare unde 


petit Judicium ſi Pdick Gabziel æ Agnes dotem 
ipuus Agnetis de tenementis Pdick cum ptiid 
unde ce. ex donatione Pdick T. quondam viri ſut 


habere debeant, gc. 
_ Glanvil. 


-_- 


397 


Et Pdick G. & Agnes dicunt quod ipſi per ali- Rep. 
que pallegak a dote ipſius Agnetis de tenementis Demandants 
Pdick cum ptim unde gc. habens pcludi non de⸗ dicunt quod 


bent quia dicunt q5 eadem Agnes dum ipla ſola 
fuic non aggrea vit acceptare Pdick annualem reds 
ditum 20 l. in plenam Satisfactionem dotis tos 
tius dotis ipſius Agnetis ipſam Agnetem de tes 
nementis Pdick cum ptild contingeid pzout pzed 
Eliz, & Penric ſuperius allegaverunt Et hoc 
pet qd inquiratur per patriam, cc. 4 Co. f. 4. Ver- 


non's Caſe eſt ad judge que ceſt bar eſt bon & deins 


le equity de Stat. del. 27 H. 8. de Jointures. 


Dower 


le feme ne a» 
gree a pay. 
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Dower. 
Narratio in Dote. 


| A2 que fuit uxo2 N. D. per A. D. Attoz⸗ 

natum luum petit verſus Johannem D. 
tertiam partem Paneriozum de O. & N. cum p: 
tim̃ ac decem Meſuagiorum decem toftozum no- 
nagink acr terre cum ptim in E. ut dotem ipſius 
A. ex donatione Pdick K. quondam viri ſui & 
unde nthil habet ec. 


Plea. Non fuit in legitimo Matrimonio copulat* 
vide ſupra. ; 


Plea, N'unque ſeiſe que Dower. 


Et Pdick J. per. . Attoznatum ſuum venit 
EF dicit qs Pdick Anna dotem ſuam de tenemen⸗ 
tis Pdick unde cc. verſus eum habere non debet 
quia dic qu Pdick R. D. quondam vir ipſius A, 
ex cujus dotatione #c. nec die quo ipſe N. ean- 
dem A, deſponſavic nec unquam poſtea ſeiſitus 
fuit de tenementis illis cum ptit) unde cc. de 
tali ſtatu ita qd eadem A. inde dotaſle potuic Et 
de hoc ponit le ſuper Patriam Et Pdick A, ſis 
militer Jdeo cc. 


Plea Acceptation Annuitatis in ſatisfactionem 
4 Dotis. 


Et pdick J. per .. Attoznatum ſuum venit 
E dicit ad Pdick A. dotem luam de tenementis 
Pdick cum ptiid ex dotatione Pdick J. Þ, quondam 


viri lui habere non debet quia die qd diu ante 


tempus impetrationis bzevis oziginalis ipſius A, 
ſcilt ( 8 e anno.) apud B. Pdick J. aſſigna- 
5 vit 


0 8 | 
| Precedents. 

vit Bfat A. annuitatem ve annualem redditum 
ſer libzarum legalis monete Anglie exeum̃ de 
omnibus terris & tenementis Pdick cum pertimd 
habende & tenend eidem A. p2o tempo2e vite ſue 
in nomine dotis fue exeuw de omnibns terris 
& tenementis Pdick que fuer Pdick J. Þ. quon⸗ 
dam viri lui cc. Quem quidem redditum lex li⸗ 
bzarum Pick A. acceptavit in plenam ſatisfagi- 
onem totius dotis ſue ipſam de omnibus terris 
E'tenementis Pick que fuer Pdick J. contingem̃ 
Et hoc cc. Unde petit Judicium fl Pdick A. dos 
tem ſuam de tenementis Pdick cum ptim ha⸗ 


bere debeat c. 


Et Pdick A. dicit qd ipſa per aliqua pꝛealle⸗ Repl. Non 
gata a dote ſua pdick habend p2ecludi non de⸗ acceptavit 


bet quia pꝛoteſtando qb ipla non acceptavit pᷣdick 
annuitatem five annualem redditum ſex libzarid 
legalis monete Anglie in plenam ſatisfacio- 
nem totius dotis ſue ipſam de omnibus terris æ 
tenementis Pdick cum ptiſd que fuer Pdick J. Þ. 


tontingenk pzout Pdick J. ſuperius allegavic pꝛo 


plico eadem A. dicit qo pditk J. non aſlignavic 
eidem A. pdick annuitatem five annualem red- 
ditum lex libzarum legalis monete Anglie exeum̃ 
de tenementis pdick cum ptin) habend & tenend 
eidem A. pꝛo termino vite ſue nomine dotis 
de omnibus terris c tenementis pdick que fuer 
Pdick J. N. quondam viri ſui #c. p2out idem J. 
ſuperius allegavit Et hoc parat eſt verificare 
unde petit fudicium Et qb ipſa de tenemens 
tis Pdick cum ptiſd dotari poſlic cc. 


Et pdick J. ut pzius dic qb pdick J. aſſigna- 
vit pfak A. Pdick annuitatem five annualem 


redditum ſer libzarum exeum de tenementis pꝛes 


cum ptild habend & tenens eidem A. pꝛo ter⸗ 
mino vite fue nomine dotis ſue de omnibus ter⸗ 
| ris 
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* 


ris c tenementis pꝛedick que fuer pꝛedick J. y. 
auondam viri ſuf pꝛout idem J. lupius allegas 


vit Et de hoc ponic ſe ſuper Patriam ccc. 
"Plea. Elopement. 


Et pdick A, per .. Attoznatum ſuum ve⸗ 
nit & dicit qu Pdick K. dotem ſuam de tenemen⸗ 
tis Pdick cum ptiñd ex dotatione Pdick J. habere 
non debet quia dicit q5 Pb M. in vita Pdick J. ſci⸗ 
licet (tali die & anno) apud M. in Com 1, 


ſponte ſua reliquit Pfat J. virum ſuum & ab eo 
abiit c elopavit cum quodam T. M. & cum iplo 
T. M. apud B. in Pdick Con) I. in adulterio 


mozam traxit continuam tota vita ipſius J. mi- 


nime reconciliat ad Pfak J. virum ſuum in vita 


ipſius J. Et hoc cc. Unde cc. ſi dotem ſuam 
de tenementis Pdick cum ptimd ex dotatione xc, 
in hac parte habere debeat Fc. 


Et pdick N. dicit qs ipſa per aliqua pzeallegata 


de dote ſua de eisdem tenementis cum ptiũ de 


dotatione Pdickt J. quondam viri ſui verſus pꝛe⸗ 
fat A. habend pꝛecludi non debet quia dicit ad 
ipla in vita Pdick J. non reliquit ipſum J. virum 
ſuum nec ab eo abiit cum Pfak. T. M. nec mo⸗ 
ram cum iplo in adulterio trahend fecit pꝛout 
Pdick A. ſuperius allegavit. Et hoc petit qb in- 
quiratur per Patriam Fc. a 


Bar per acceptance de Jointure cum recitatione 
Stat. 27 H. 8. ä 


Et Pdick T. 1), per .. Attoznatum ſuum 
ven > dicic q6 Pdick N. 4 D. dotem ipſius D. de 
tenementis pdick cum ptimd unde Fc. ex dotatione 
PfaF D. quondam viri cc. habere non debent quia 
die qd in Statut in Parliamento Domini Þer- 

. 1 
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Pierddentt. 

tick nuper Regis Anglie octavi apud Civitatem 
Lonvoid- certio die Novembris anno Regni ſui 
viceſinio pimo inchoak # er eadem Civitate uſg 
ad Palatium ſuum apud WeſtnD in Cord'Bivs 
adjoznat c pꝛezogat atque ibidem continuak 
ulcß ad # in verimo ſeptimo die D. tunc pꝛor. 
ſequeſũ @ ab eisde m vie 9 loco per diberſas P30- 
rogationes uſp ad T in quartum diem F. anno 
Reftni lui vice imo ſeptimo tontinuat @ pꝛozogak 
inter alia inaditat ozdinak 4 ſtabilift exiſtit aus 
thoziente ejuldem Parliamenti ab cum diverse 
perſone petauiliviſſent five habuiſſent ſtatum fact 


F totmpoſit de e in diverſts tetris tenementis 6 


herevicamentis ſibi tptis e ſais erecutogibus 8 
herevibis: vitt-ſive: viro d uxozi c hetedibus de 
tozum arhbybub tözpozibas pꝛocreak aut herco 
unius rozum cozpozum pzorreat aut marito 6 


uxozi pre termine ſuntum vitarum aut pao ter- 
mino vice dice uxozis ſue aut ubi aliquis talis 


ſtatus fibe perquiſitio/ aliquozum tertarum tene⸗ 
mentozum five hereditamentozum fuit aut ex⸗ 
tunt impoſte rum foyec fark alicui marito c ejus 
uxozi modo @ fozitia fuperius etpzeſl. alicui alie 
perſone ſeu. perſonis hecevibus g aſlignacis ſuis 
ad ulum e opus dittozum ' e utozis vel ay 
uſum .uxozis piout pxrius memozat exiſtit p20 
junttura axozis qd extunt quolibet hujuſmodi caſu 


terrarum tenementozum vel herevicamentozum 
que -aliqud tempoze fuiſfent dicti viti ſut per 


quem tpſa habuiſſet aliquam talem juncuram 


nec peteret neg clan? dotem ſuam. de & verſus 
eos qui haberent terras c tenementa dicti viri ſut 
ſed ſi haberet nullam talem junduram tum ipſa 
fozet admiſſa & habilis ad pzafennend habend c 
pecend dotem luam per b2eye de dee fecunpum 

Dd "ap pebicm 


quelidec mulier nupta babens talem juncturam- 
factam- aut extunc lm poſterum fiend non cla 
ſku habdrec aliquem titulum alirujus dotis de reſis 
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debitam fozmam & ozdinem Communium Les 
gum hujus Regni eodem actu ſive aliqua lege aut 
p20viſione in contrarium inde non obſtant pzout 
in eodem acu plenius continetur Et idem T. B. 
ulterius dicit qd Pfak nuper Rex Penricus octa- 
vus fuic leiſitus de ſcitu gc. in gc. in dominico 
ſuo ut de feodo & ſic inde leiſitus exiſtem̃ idem 
nuper Rex poſtea videlicet (tak die & anno) per 
Literas ſuas Patentes gerel) dat apud Melt 
eisdem die & anno de gratia ſua ſpeciali ac ex 
certa lcientia # mero motu ſuis dedit & conceſlic 
Pfat D. in vita ſua c eidem Ducifle adtunc uxozi 
fue pfat ſcitum #c. habend & tenend eisdem D. 
c Duciſle p termino vitarum ſuarum & eozum al⸗ 
terius diutius viventt remanere inde poſt moz⸗ 
tem eozundem Ducis cc Duciſle hered de co2poze 
ejuſdem Ducis pꝛoereak Muarum quidem Lites 
rarum Patentium pꝛetextu iidem Dux & Dutiſſa 
fuer de Pdict ſcitu cc. cum ptiid ſeiũt videlicet 
idem Dux in dominico ſuo ut de feodo talliato & 


Pb Ducilla in dominico ſuo ut de libero tenemen⸗ 


to Et ſic ſeiſit exiſte) idem Dux poſtea apud 
Þ. in Com?) D. obiic & Pdick Duciſla ipſum lup⸗ 
vixit & le tenuit in Pdick. ſcitum Fc, cum ptil 

& fuit & adhuc exiſtic inde ſeiſit in dominico ſuo 
ut de libero tenemento Þ jus accreſcendt ec. atq; 
pꝛoficua & exitus inde agreeando q conſentiendo 


ad juncturam illam a tempoze mo2tis Pfat Ducis 


hucuſgz continue percepit c habuit Et hoc pa⸗ 
ratus eſt ver ificare unde petit Judicium {| Pdick 
K. & Duciſſa dotem ipſius Duciſſe de tenemen⸗ 
tis Pick cum ptim in demanda Pdick ſuperius 
ſpec habere debeant gt. 4316 W ihe 
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Appeal for the Death of the Husband againſt 
the Principal and Acceſſories. 


Hert. l. L D. nupde xc. als diè J. A. nup de xc. 
J. M. nup de exc. c 1. B. nuper de xc. 
attach fuer per cozpo2a ſua ad reſpond P. que fuic 
ur02 T. S. Gem de mozte Pd T. ©. quondd virt 
ſut unde eos appellat Et ſunt pleg' de pꝛole⸗ 
quend ſcilicet T. A. de Lond Gem & M. E. de 
ec. Et unde eadem P. per T. M. juld & J. F. 
Attoznatos ſuos conjunctim & diviſim juxta foꝛmã 
Statuti cc. inſtanter appellat Pdict E. D. J. A, 
J. M. & L. B. de eo qd ubi Pdick T. B. fuit in 
ce Dei & didi Domini Regis nunc apud B. 
dick in Cormd Pdick Yercfozd ſexto die Patt 
anno cc. circa hozam quartam poſt meridiem e- 
jusdem diei ibi ſcilt apud S. Pdickt in Pdick Corm̃ 
Pertf, vel) pdick J. A. J. M. & K. B. ac felonice 
ac ut felones dick Domini Regis nunc ex mali- 
tits ſuis Pcoggitak & inſult PmeditaF contra pas 
tem dick Domini Regis nunc cozom c dignitates 
ſuas die anno höza loco & Cond Yertf. Pdick g 
in Pfaf. T. S. adtunc apud S. Pdick in pd Cord 
Perf, inſult fecer Et pdick 1. B. cum quodam 
gladio de ferro & calpbe vocat a Rapier ad valens 
tiam tri ſolidozum & quatuo denar quem idem 
L. in manu ſua dextra adtunc eodem ſexto die, ec. 
Naar . in po Cond Yertf. habuit & tenuit 
ak T. 
adtunc apud D. Pb felonice voluntarie & ex malis 
tia. ſua Pcogitak percuſſit & pupugit dans eidem 
T. O. adtunc & ibidem ſcilt apud S. po cum 
gladio Pick in & ſuper dextrum genu ipſius L. 
D. pd unam plagam moztalem pfunditak ſex pol⸗ 
licium & latitud unius pollicis de qua quidem 
plaga moztali Pdick T. B. adtunc apud . pdick 
in Pdick Cond Pertf. inſtanter obüit Et Pdick 
Dd 2 J. A. 


in & ſuper dextrum genu ipſius T. 5. 
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lit iis 
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J. A. & J. WM. apud D. pdick felonice & et mas 
littis ſais Progitak fubr abrunt plentes anjifidns 
tes abectari pibrurate conſaltire ct mänutenere 
dick A. B. ad felom & murdzum Pdick in fozma 
PdicE felonſte fariens 4 perperrand cbntra pätem 


didi Domini Regis nunc rv2olf  dightitates ſuas 


Et ſic pottt L. B. J. A. x J. M. Pbirk T. i; 
jun lextu die Wait anno tr. äpud B. Pdick in 
dick Cond Vertf, felonice Voluntarte & ex mas 

ſnis Pcogitat interfercer @ murdzͤver con⸗ 
tra pacem didi Domini Regis nunc coꝛoſp & digs 
nitates ſuas Et Pick E. D. ante feloſd e mur⸗ 


dum pick in fozmä puick fact ſritt quinto die 


Maii anno gx. apud D. Pdick in Cond Hertkoꝛd 
eisdem U., B. J. A. & J. M. ad facfenis & perpe⸗ 
trans felon) & murdzum pdirk mobo g fozma pb 
ex malitia ſua Pcogitak malitisſe & felonice inci- 
tavitpruravit c conſulnit Anglice did coùnſel. At 


— etiam J. D. ſciens Pfat U. B. J. A. c J. M. fe 


ion # murdzum pdick in fozma Pdick- kecille ip⸗ 


dos M. B. 3. A. & 1 W. poſtea fit Pdick ſerto 


die Pati gc. apud ©. Pd in Corm̃ Pertf. pd poſt 
J. M. in fozma Pdick kack felonice receptavit 
concelavit holpitavit Anglice did lodge & confoz- 
tavit ac iplos ad fugand & efcapiand p felonia & 
murmo Pdick modo c fozma Pdick fack adjuvavic 
Anglice did help excitavit & conſuluic contra pa⸗ 
cem xc, Et quam cito iidem felones murdzum 
pdick in fozma Pdick feciflent & fugerunt dick pp. 
recent inſecut fnic de villa in villam ulqz qua- 
tyo2 pꝛopinquiozes & ulterius quouſgs, cc. Et fi 
iidem felones felomd & murdzum pick in fozma 
Pdick eis impoſit” velint dedicere Pdict P. hoc pas 


rata eſt verſus eos pbare put Curia, gc. 


8 en, e ee 


r 


r 
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Ct Pdick G. W. J. g. J. M. & K. B. in p2g- 
pziis perſanjs ſuis ven} & deſen vim & injuriam 
quaudo bc. omnem felqniam & murdzum & auic⸗ 
guid, ct. Et ſepaf nicung qd inn in nullo ſuns 
inde culpabiles. Et inde de bono c malo ſepatim 
goo fe lupe Pacxiam. Et pyict P. ſimiliter 

deo, FL - Ed 7 


Det ſur Qbligac verſus Adminiſtratric. Def. 
plede plene adminiſtravit Quer. replic' que il 
ad proſecut original Writ verſ. Def. & fa 
Baron & proceed al Iſſue & ahate ſur matt de 
Baron, & il recent. exhihuit Bill. Note, ſe Bill 
fuit exhihit Paſch. 19 Car. 2. Sur Obligac. 
plene adminiftravit plede. „ : 


Pꝛecludi non debet quia dicit q3 diu ante ex⸗ 
hibitionem bille Pdick ſcilt (tali die & anno) idem 
Quer p recuperatione debiti Pdict ei in fozma 
pdick aretro @ inſolut᷑ exiſted pſecuf fuiſſet extra 
Cur Cave didi Domini Regis nunc (d' Cur 


Cane apud Weſt in Cord Pidb tunc exiſten)) 


quoddam bzeve ozigina? dicti Domini Regis ſus 
quendam J, O. nupex de gr. & Pdict Clizaberha 
tunc urozem eus nup apminiſtratricem bono 


e catalloy que fuer E. S. qui obiit inteſtak nu 


dick, cc. tunc WE Eller, direck p quod quidem 
bzeve oziginale Pcepk fuic Pfat tunc Wie Eſlex. 
-quod Þcipet Pdick J. 1 CEliz. ad juke & ſine Iilatj- 
one redderent dick (Quer) Pdick 40 l. quas ei 
inzuſte detinebant Et [viſt fexiſſent Et e Pick 
(Quer) keciſſet Pdick tunc Wis ſemrum de cla⸗ 
moge ſuo pſequeny tunc ſummamd ꝙ bones ſum⸗ 
mew dick J. & liz. ab ellent oy OO 
.igti Damini Regis apud M. in Saad Dangt 
Millarii aſten 8 quare non feriſſent Et ab idem 


Gi haberet lammodd a bzeve illud paſteag in 
8712 * Dd 3 11 0 
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Detab Sandi Yillarii Pvick cozam Juſtie dicti 
Domini Regis apud M. Pdick J. & Cliz. ad bzeve 
Pdick comparaverunt & Pdick (Quer) luperinde di 
verſus eos narravit Et Pdick J. & Eliz. inde (til. 
placitaverunt ad exitum Poſteag ſcilicet (tali die cep! 
c anno) apud Y. Pdick in Parochia æ Warda js # 


m 
Pdick J. obiit ac ratione inde bzeve oziginale — 
Pdick & tok pꝛocel. inde caſlak fuer Et idem lige 
(Auer) recent poſtea exhibuit billam ipſius Qu | rat 
hic in Cur ipſius Domini Regis verſus pdick 
Clizabetham Et Pdick Quer ulterius dicic q Ac 
bzeve oziginale Pdick pzoſecuF fuit # billa Pdict 
exhibta fuit verſus Pdick Elizabeth pdebito pdick 
c non pꝛo alto debito Et idem (Quer) ulterius 
Dicit q5 tempoze impetrationis b2evis o2iginalis 
Pdick Pdick (Def.) habuit diverſa bona Þ catalla A, 
que fuer Pdick E. B. tempoze moztis ſue in ma- C. 
nibus luis adminiſtrand ad valentiam debiti Pdict ſa 
unde ead (Det.) eid (Quer) de debito ſuo Pdict ul 
ſatisfeciſſe potuit videlicet apud . Pdick in Pa⸗ ne 
rochia x Warda Pdick Et hoc cc. unde ec. fe 
Rej. Non re. Et Pdict (Def.) dicit qs Pdick (Quer) non re⸗ be 
cent. exhibuit cent exhibuit billam ipfius Quer in Cur Do- m 
billm. mini Regis hic verſus iplam (Def.) modo & n 
fozma put Pdick (Quer) ſuperius inde placitando 5 
allegavit Et de hoc ponit ſe ſuper Patriam, &c. e. 
Barr al Bond. ä : 
Plede que le Execut' del Def. marie le Debtor, 1 
Actio non'Quia dicit qs poſt confectionem 1 
ſcripti pdict pd N. C. in vita ſua apud C. Pdick con⸗ ( 
didit teſtamentum & ultimam voluntatem ſua in | 
Acriptis ac per idem teſtamentum ſuum pd Eliz. f 
Executricem teſtamenti illius conſtituit c ozdi⸗ 5 
navit, gc. poſtea obiit poſt cujus moztem eadem f 
| 


Elizabetha pdick teſtamentum pdick R. T. * 
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bita juris fozma pꝛobavit ac onus executionis te⸗ 
ſtamenti illius ſuper ſe ſuſcepit Et poſtea & ante 
diem impetrationis bꝛevis oziginalis ipſius Cliz. 
ſcilicet (tali die c anno) eadem Eliz. apud C. Pb 
cepic in virum pfak Jac. B. ac ratione inde tam 
omnes actiones ſuper Pdick ſcripk obligatozio ha- 
bend quam Pick devitum 101, ſup Pb ſcript ob⸗ 


N ligatozio pet penitus in lege ertinck furr & erone- 


rat devener & adhonerat exiſt Et hoc patus, cc. 


Action brought by a Man and his Wife for ſcan. 
dalous Words, That ſhe had a Child dum ſola 


fuic. | 


l. B. P. Gem̃ 6 C. uroz eſus queruntur de E. 


A. in cuſfod Parr, cc. pꝛo eo videlicet qb cum ead' 


C. bonozum nominis fame conditionis conver⸗ 
ſationis & geſture a tempoze nativitatis ſue huc⸗ 
uſq; fuerit ac dum ipſa ſola non ſolum vitam ho⸗ 
neſtam & immaculatam degit verumetiam ut 
feminam caſtam ſeipſam geſlerit habuerit @ gu⸗ 
bernaverit abs' quovis cozrupk incaſto pꝛavo aut 
malo vivendi genere intack & immaculak rema⸗ 
nens ex venerabili & generoſa ſtirpe in Comitat 
Pdick pꝛognat exiſtit pꝛetextu cujus non ſolum 
eadem C. conſlanguineozum ſuozum verumetiam 
quamplurimozum aliozum Dond Regis fidef lub⸗ 
dif benevolentiam c amicitiam ſibi conciliaverit 
Cumg quidem A, N. Gel) avunculus ipſius B. 
magnas diverſaſgz annuales exhibitiones eid B. 
dedillet ac omnia terras & tenementa ſua eide B. 
poſt moztem ſuam relinquere in animo habuiſſec 
(liberozum aliquem de cozpore ſuo exeuſ) non 
habens) Pdick Def, Pmiſſozum non ignarus ac 
pcipiens iplam B. pfat C. matrimonii cauſa af- 
fidak fuiſſe ipſamq; C. in uroz© ſud ducere inten⸗ 
diſle diabolica & malitioſa mẽte ſua machinans c 
intendens non ſolum bona nomen & famam pb C. 

| | d 4 ledere 
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« lepere verum etiam ipſum B. in tantum adium 
 dilplicenriam apud A. N. Advuncuſum ſuum 
inducere ut idem Avunculus eſus omnia terra 
F tenementa ſua aliis perſonis yo moztem fu 
conveparet at aſſuratet ac Pdjck B. inde penicus 
exheteditaret c ut Pdict B. & C. poſt ſponſalia 
inter iplos B. & C. telebzat ſei le tali die g anng) 
and, ec. dixit lgcutus fuit # p2opalayig Avunculg 
pfat & A. uxor eſus in Ppſentia qaamplyzimoy 
fide dig!) Domini Regis nunc ſubdif de Pfat C. 
dum ipla ſola fui: hec falſa ficta g ſcandaloſa 
Anglicana verba ſegueid vinelicec I (ipſum Pdck 
C. A. modo Dek. innuendo)marvel that you (Ppick 
Avunculum innuendo) will b-ſtaw your Kinſman 
(iplum E. modo Quer innuendo) on that baſe 

Woman (C. urozem Pfat B. modp Quer innu- 
do) for ſhe (ipſam C. iterum innuendg) hath 
had a Child ubi revera eadem C. dige tempoze 
digionis d pꝛopalationis perbezum illozum auf 
a toto tempoze vice {ue yiy ſponſalia inter ip⸗ 
ſum B. C. celebꝛata in pura virginizate ſug re⸗ 
manbllet & nullam pzolem hahuifler Quo qui- 
dem ſcaudalaſozum verbozum digionis d p26pae 
lationis ptertu eavem C. non ſolum bouts ng⸗ 
mine kama & eſtimatione ſuis quibus pꝛeantea 
gapiſa fuerat multipliciter leſa & denfgrata ex⸗ 
iſlit verum etiam idem B. in magnam diſplicen⸗ 
titam F opium pick A. N. Avuncult | incidit 


ac diverſas annuales exhibitiones auas Py A, N. 
ejus Avunculus ei dare lolitus fuerat (ulterius 

idem focere de ſiſtt leck) amiſit ac idem R, Ay 

vunculus ipſius B. Paick [canpaloſis verbis ip⸗ 

ſius E. fidem adhibens p20 eo gb idem P. ip⸗ 

ſam C. in urcꝛem duxit terras c tenementa ſua 

annui valozis ceutum libzarum divefüis aliis per- 

louis eivem B. ignok habens poſt moziem ip⸗ 
ſius A. Apunculi {ui convepavic & aſſyravit a Ps 
dick B. # f. po} lponſalia Pdick hue ulgz indies 

e t OTE 
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maxinns de pauperak ſunt unde ſpem Quer Nennt 
ad ip detorigzat ſync & dampnum haben aÞ ve⸗ 
jentiam 3999 |, Et inge ape (Fnam. 


Declaration in Cayenant brought hy 2 Man and 
his Wits, where the Leſſor enters upen the 
poſſeſſion of the Leſſae and with their Conſent 
gnfeoffs the Plaintiff (Feme ſule) as Aﬀignee, 

Hill. 22 Car. 2. Rot. 1667. B. C. 


Wazt N J. nuper de, e, ſummon knit gd 


II. reſyopd T. R. & Anne rot 
eius aſlign) E 82: Gel de plocies Ll . eis 
conventionem inter pick E. Pfaf BB. J. fack ſe⸗ 
cyndum yim fozma) & effectum guaxiindg) Inden⸗ 
turay inde inter eos confegarum Ct unpe tine 
T. R. @ A. per ac. Attoznatum luum dicunt gb 
tum Þdick E, kuit ſeiſitus de vigint scrig paſtufe 
cum pertii in CA. in Conv pace in dominico 
uo ut de feodo Et fic inde leiſik exiggeſd idem 
C. (tali die 4 anno) apud W. paick per quandam 
Inpenturam ſuam inter ipſum . per nomen E. 
P. Fc. ex una parte & Plaf P. J. per nomen, ge. 
5 altera parte fact cuſus alteram partem ſigil- 
lis ppick (Der.) ignat ſidem T. B. & K. bis in 
Curia pꝛokerunt cuſus dat eff iisdem die @ anno 
gpmiſiſlet conceſſit q ad firmam tradidſlet & per 
eandem 4 dimiſit conceſlit & ad firma 
tradidit Ffak B. J. tenementa Pick cum perti 
er noming omnſum illarum luarum ſeparalium 
ve parcellarum paſture (So rec ite the Deed and 
I and the Covenant to fepair, ut ſe⸗ 
uicur) Et PÞdict B. J. pzo leiplo Txecucozibys fy- 
miniſtratozibus E 1 luis convenſſlet & 8s 
gregallet aq & cum pdiet E. M. Peredi hne & Aſſig- 
datis ſuis Indenturam ppick mobo 9 22 ie 
eie | — 


— 


. 
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quenk videlicet ad ipſe Pdick Y. J. Executozes 
Adminiſtratozes Allignati ſui de tempoze in 
tempus c ad omnia tempoza durante dicta di⸗ 
miſlione (Anglice Leaſe) ad eozum vel alicujus 
eozum pꝛopzia cuſtag & mis manutenerent re- 
pararent & cuſtodirent ſepes foſlas pontes ja⸗ 


nuas parca (Anglibe Pounds) repagula palos 


(Anglice Pales) poſtes fenſuras (Auglice Fences) 
e clauſuras (Anglice Incloſures) didis Pmiſſis 
ſyecai) in & per omnes requiſik (Anglice need- 
ſnl) e neceſſar reparationes quando neceſſi:as re⸗ 
quiret & ad quamlibet ptem inde ſufficient repat 
manucenk & cuſtodik ut ipſt recepiſſent eadem in 
fine expiratione vel ak determinatione dimiſſio⸗ 
nis Pdicl Pdick C. M. Heredibus vel Allignatis 
ſuis quiete & pacifice relinquerent & ſurſum red- 
derent pꝛout ꝑ eandem indenturam inter alia plt⸗ 
nius apparet Uirtute cujus dimillionis Pdick 
WM. J. in tenementa Pdick cum ptit excepk P- 
except intra vit & fuit inde polleſlionak ipſo B. J. 
ſic inde poſſeſſionak exiſte & Pdick E. P. de re⸗ 
verſione tenementozum Pdick cum ptimn) in domi⸗ 
nico ſuo ut de feodo ſeiſit eriſtel) id* E. P. pofiea 
ſcilicet (tali die & anno) in tenementa Pdick cum 
ꝑtin ſuper poſſeſſiol) ipſius B. J. inde intravit 
de eiigdem tenementis cum ptil) cum aſſenſu c 
conſenſu Pdick A. J. adtunc keoffavit Pdick An- 
nam dum ipla ſola fuit Pabend & tenend eidem 
Anne hered & Allignatis ſuis imppetuum Uir- 


tute cufus quidem feoffamentt eadem Anna dum 


ipſa ſola fuit fuit ſeiſita de tenementis Pdick cum 
ptit) in dominico ſuo ut de feodo ipſa Anna ſic 
inde poſſeſſionak exiſte) Pdick Þ. J. in tenemen⸗ 
ta Pdict clamando terminum ſuum Pdick inde in- 
travit c kuit inde polſleſſionak p2o reſiduo ter⸗ 
mini Pdick Et fic inde pulleſlionak exifteid ac ea- 
dem Anna de reverſione tenementozum Pydick cum 
ꝑtimd in dominico ſuo ut de feodo ſeiſita exicemn 

eadem 
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| eadem Anna poſtea ſeilicet (talie die# anno) apud 


TU. Pdict cepit in virum pdick T. per quod fidem 
T. c A, fuer durante reſiduo Pdick termino decem 
annozum ſeifif de reverſione tenementorum Pdick 
cum ptiſd in dominico ſuo ut de feodo in jure 
ipſius Anne uſqz & ad finem termini Pdick & ab- 
inde ſemper poſtea hucuſqz iid? T. & A, fuerunt 
& adhuc ſeiſiti exiſtunt de cenement pd cum ꝓtiid 
in dominico ſuo ut de feodo in jure ipſius A. Et its 
de T. c A. ulterius dicunt qd pd tempoze conkect᷑ 
Indenture Pb necnon tempoze p2ime intrationis 
Pd P. J. in tenementa Pdick cum ptil) Uirtute 
dimiſlion) Pdick omnia & ſingula ſepes foſſe 
pontes janua parca (Anglice Pounds) repagula 
pali (Anglice Pales) fenſure & clauſum Pdict te⸗ 
nementis cum ptin) ſuperius dimiſl, ſpecam̃ fue⸗ 
runt bene & ſufficient! repatk Quodq; poſt con- 
fenionem Indenture Pdict & poſt deſponſalia in⸗ 
ter ipſos T. & A. celebrak & ante diem impetra⸗ 
tionis bzevis oziginalis ipſozum T. c A. nec non 
ante finem termini Pdick lcilicet (talie die & anno) 
& ab eodem viceſimo die, cc. ulqʒ c ad finem ter- 


mini Pdick lepes videlt mille perticat ſepium 


quodlibet perticak inde pꝛecii 28. janue videlicet 
20 janue quelibet janua inde pꝛecii 10 8. pale vi⸗ 
delicet mille pale quelibet pala inde p2ecit 4 d. 
Pdict tenemeutis cum ptin) ſupius dimiſl. ſpedam 
fuer frack dirupk p2oſtrak & in magno decaſu p 
defectu reparatſonis inde Et qb ſepes janue pala 
ic frack dirupk & p2oſtrak exiſtei) p Pdick B. J. 
iu fine termini Pdick eiſdem T. c A. relick fuer 


minime reparak contra fozmam & effecum Inden- 


ture Pdick Pdick tamen Þ, J. licet ſepius requiſit᷑ 
Pdick ſepes januas & pala reparare minime cura⸗ 
vit Et ſic iidem T. & A. dicunt qd ipſe Y. J. 
Executozes Adminiſtratozes 9 Allignati ſui de 
tempoze in tempus & ad omnia tempoza durante 
dimiſlione (Anglice Leaſe) ad eozum vel alicujus 
| pꝛo⸗ 
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Fexft Et eadem & guamlibet partem inde luffi⸗ 
kienter reparat manutenk & cuſtopik ut 75 re⸗ 
crpillent eadem in fine expiratcionip 12 af detex⸗ 
minationis dimiſſiol) Pdick dick E. Þ 

Ribus vel Aflignatig ſuis quiets @ gacifice relin- 
AyFxevc & ſurſum redderent cildem T. & A, non 
tenner led infreger ac il? eis hucuſqgz contradixe⸗ 
runt & adhuc contradicunt Upye dicunt gb dete⸗ 
riozak lunt & damna habent ap valence, ec. 


Narratio pro Adminiſtrat de bonis non admini- 
ſtrat per uxor” ejus verſus dugs Executores. 


IJ GC. e Anna uzoz ejus execut᷑ teſtamenti A. 
1. C. nuꝑ dick, gc. & Iſabella Coexecytrix te- 
Famenti pd ſummoy fuer ad reſpons M. H. ads 
miniſtrak bono & catalop que fuer J. K. per 
Juditham F. Adminiſtratricem bonozum 8 catal- 
lozum que fuer Plat J. gui obiit inteſtat non ap- 
Miniſtrak de placito quod xedbanc ei 30 l. quas 
ei injuſte detinent Et unde idem W. per, gc. 
8 ſuum dic ad cum p dick A. — — 
Jua (die loco & aun p guoddam Icxiptum iuum 
bligstozium, ec. concęſlillet ſe teneri Plat J. in 
iis {ya in Pdick 30 1. lolvend eidem J. cum inde 
requiſitus ſuiſſet Paick tamen A. C. in vita ſua 
AC Pdick Anna c Jlabella poſt moztem ipſius g. 
Jum eadem Anna ſola fuit necnon idem P. # 
Anna & Jlabelia poſt viſponſalia inter easdem P. 


fat J. in pita ſua leu Pdict TU. ꝙ Judit he in vita 
-kpſus Judiche paſt moztem iplius Johannis ner⸗ 
nan eidew WT, poſt moztem ipſivs Judiche cui 
AUMNn{Rracde mmum bonozum g catallozum — 


- 


» Bexe- 


Annam celebzat licet Cepius reauiſik pdik 30 l. 


in TH Cc ds. 


2 


9” * —, a 
WX TN py 


(tak die & anno) apud I. pdick in Parochia e 


Pieesdents. 

fiief Pdick Johannis terfipoze moztis due pdiek 
Judith adminiſtrattiè bonozum & tatällozum duk 
fiier Hfaf Johannis flon ädininiſtrat p tak vis 
+ krij8 apud G. post mojtem ipſtus Just he 
tommilla flift non reddiser ſed if eis repsete 
eontradifer at Pick B. 4 Anna & Jläbella ily et 
dem Willielmo abhiic reddfre contradif ar fil 
jute detinent unde die go deteriozat; fr. 


Alter. 


J. M. c E. uro; ejus adminiſtrattix omniüm 
& ſingulozum bonozum & catallozum jurium & cre⸗ 
bitszum que fuer N. K. tempoze mo2tls ſur p Dt 
F. nup. Executricem teſtamenti pick N. non ad⸗ 
miniſtrak queruntur de R. B. nup de L. Atthig 
als dick R. B. de Interiozi Templo Londowy 
Gem in ciilſfobia Parr, Ft. de placics qd resdat 
eis centum libzas legalis monete Anglie quas eis 
injuſte detinet p eo videlicet 95 cum Pdick N. B. 
(ra? vie & auno) apud A. Pdict videlicer in Pa⸗ 
rochia beate Parie de Arrubus in Wärda be 
Cheap p dudddam ſcriptum ſuum obligatozium 
figill” ipfrus . Ugillak Clirfeq viat Domini Ke? 
gis nunc hir oſtens cuſus dat eſt eisdem die 
anno cogid ſe teneri @ firmiter obligar pfär N. 
F. in vita ira in Pdick centum libzas lolvens eive 
N. F. cum inde requiſitus efſet Pdict tamen N. 
B. licet requiſitus, #c. Pdick centum 1ibz4s PRE 
N. in vita ſua ſen Pfat D. in vita ſua poſt moz⸗ 
tem Pdick N. F. ſeu eidem C. poſt moztem PdicF 
S. dum fola fuit tui quidem E. admtniffrac dit 
nium & fingulozum bonozum & catallozum fariry 


& creditozum que fuer Pdick N. in wages 


vite 
ſue p ©. F. nup Executor teſtamenti pi 1 
dick N. non admintſtrak cum teſtamenk Plak 
N. annex Þ poſt ipſius . moꝛtem fcite 


Warda 


Precedents: 


Marda Pdick debif modo commiſla fuit ſeu iiſvem 


J. & E. poſt delponſalia inter ipſos celebꝛat vel eoꝝ 


alicui non ſolvic let ill' Pfat N. F. in vita ſua 


ac pfatk B. poſt moztem ipſius dum ſola fuic 
ac eildem J. & E. poſt deſponſalia inter ipſos ces 
lebzat & eorum cuilibet lolvere omnino contras 


Dixit & ilk eildem J. & E. adhuc ſolvere contradie 


ac injuſte detinet in retardation© adminiſtrationis 
bonozum & catallozum Pdick c ad dampnum ipſoy, 
J. & E. 40 l. & inde pduC ſedam, gc. Ct ꝓkerunt 
hic in Curia dicti Domini UKegis nunc iidem J. 
E. literas adminiſtratozias, 4c. 


Indebitatus Aſſumpfi per virum & uxorem pro 
denariis accommodat' detendent* per uxorem 
dum ſola ſuis, 


Kane, B. e H. uxo2 ejus queruntur de J. I. 

| in cuſtod Marr, gc. p eo vide lt go 
Pb J. A. tal' die & anno apud L. iu Cond Pd iude⸗ 
bitak fuiſſet pfat H. dum ipſa ſola fnit in 16 1. le⸗ 
galis, #c. p30 diverſis denarioy ſummis p Pb Þ, 
dum ſola fuic pfat Def, ſup requiſitionem ipſius 
Dek. ante tempus illud accommodak Pdicogs J. 


I. eidem J. H. fic inde indebitat exiſted idem J. 


in conſideratione inde poſtea ſcilt (eodem pꝛimo 
die Apzilis die & anng) apud 1. Pd in Cond p⸗ 
dick ſup ſe allum pſit .Pfat Þ, dum ipſa Lela fuic 
E adtunc c ibidem fidelicer pꝛomiſit qd ipſe idem 
ef. Pdick 16 I. eidem H. cum inde requiſik eſſec 


bene & fidelicer ſolvere & contentare vellet Cumg 


etiam pdick B. dum ipla lola fuit (cite (pzimo 
die Apꝛilis die & anno ſupzadick) apud I. Pdick 
in Cond pdick ad ſpecial inſtanè & requiſitiom 
Pdick Def, mutuo dedillet # accomm odaſlet eidem 
Def, 20 l. ümilis monete pdick Dek. in conſide- 
ratione inde poſtea ſcilicet eodem pꝛimo die A- 
pꝛilis anno viceſimo ſupzadick apud L, * 55 

olim ⸗ 


822882 
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Precedents. 


Cord Pdick ſuper ſe aſſumpſit Pfategz B. dum 
ipſa ſola fuit adtunc c ibidem fideliter pꝛomiſit 
qd ipſe idem Def, Pdick 20 l. eidem B. cum inde 
poſtea ſimiliter requiſit eſlet bene & fideliter ſolbe 
> contentare vellet pd tamen Def. ſepak pzomiſ- 
ſiones & aſſumptiones ſuas Pdick Pfak B. dum 
ſola fuit in fozma Pdick fact minime curans ſed 
machinans & fraudulenter intendens Pdick P. dum 


* fpſa ſola fuic c Pdict C. & H. poſt deſponſalia ins 


ter eos celebzat in hac parte callide & ſubdole 
decipere & defraudare Pdick ſeparal' denariozum 


ſummas in toto ſe attingel) ad ec. Pfat H. dum 


ipſa ſola fuit aut eildem C. & H. poſt veſponſalia 
inter eos celebzat vel eozd alter non ſolvic juxta 
ſeparales pꝛomiſſiones & aſſumptiones ipſius Def, 
nec eis aut eorum alter pzoinde hucuſqz aliqua⸗ 
liter contentavit licet ad hoc faciend = Def. 
p Pdick Þ, dum ipſa ſola fuit ac p pdick C. & 
H. poſt veſponſalta inter eos celebzat ſcilicet tali 
die & anno apud I. Pdick in Cond Pdick requi⸗ 
ſit fuiſſer ſed pdick libr eisdem C. & Y. vel 
eozum alter ſolvere hucuſqgz omnino recuſavit 
# adhuc retulat unde iidem C. & Y. die qb ipſi 
deteriozak ſunt Et dampnum habent ad valentid 


cc. Et inde, ec. | Wn 
Def. in Ejectment placitat Covert Baron. 


Dek. venit & petit Judicium de bzevi Pdick 
qui dicit q5 ipſa eadem (Def.) die impetratio⸗ 
nis bzevis _—_— ipſozum (Quer) fuit coopta 
de quodam A. B. viro ſto videlicet apud ©. 
Pvick Et hoc parak, ec. unde ex quo Pdick A. 
non nominatur in bzevi Pdick eadem (Del. ) petit 
Judicium de bzevi illo, Fc. 


Ciſlar 


Precetents; 


Repl. Caſlati neu vebet quia die qs Pick (Def; ) 
die impecrationis brevis ozigtmalis ipfins (Quet) 
ſeilicet (cali die) apud ©; Pick fuit (ola abſqz 
hoc quod pzedick (Wet) die impetrationis by 
vis 02iginalis ay (Quer) ſuit cooperca de a 
B. virs ſo pzvur Pdick (Def.) luperius allega⸗ 
vic. Et hoc, Fc. nde ex quo Pdick (Def.) tranſ⸗ 
grell. | ejection Pdick ſupetius cog idem Quer 
petit Judicium & polſefſis termini ſui pᷣdici una 
cum damnis, cc. fibl adjitdicar« | 


* 
= 


Et Hick (Def.) ut pains oltit qs (pla die im- bs 
petrationis brevis oziginalis ipſits Quer fuit co- 
operta de Plat A- B. viro ſno pꝛout eadem Del. 


luperius allegavit Et hor, br, / + 
7 Covert Baron plead poſt . purchaſed. | 


Et Pvick (Def.) in pzopdia perſona ſua vein & 
petit Judicium de bzevi Pdicto, Ft. quia dic qb pb 
(Quer) poſtquam ipſa tuliMer bꝛeve ſuum Pdicr 
verſus eandem (Def.) ſcilicet (tali vie & anno) 
apud E. Pdick cepit in virum quendam J. C. ads 
buc ſuperſticem & in plena vita exiſtem (vide · 
licet ) apud G. Pb & lic Pdick (Quer) modo co⸗ 
opta de viko exist Et Hor, gc. Unde petit Ju⸗ 
dicium de b2evi illo, gc. b 


Calſari non pebet quia bitit qb ipſa bie impe- 
trationis bzevis Pdirk ac femper poſtea ſola fuit & 
non csopta de -pfak A. B. pꝛout Pdick (Def.) 
ſuperias allegavic Et hoc petit q inguiratur 


as | we 


fue ſur le 
Traverſe. 


P/ NY 


preedents | 
Qd' Quer cepit virum poſt darrein continuance. 


Dicit qs poſt nk contin placiti Pdicti (ſcilicet) 
polk tale retozmd ulk pterik de quo die loquela 88 
ulk concinuat fiir hic nſq ad huuc diem lcilicec 
Octab Hilk e ante hunt die (cite pꝛimo die & and 
Fc. apud A, Pdick P53 (Quer cepit in virum quen⸗ 
dam A,B. qui quideꝰ A. adhuc ſuperſtes & in plena 
vita exiſtit videlicet apud A. Pdick Et hog gc. Un⸗ 
de fc. 


Caſſati non debet quia dic qs poſt p dick (tale 
retoʒũ) & ante pdick Octad Milk ipſa (Quer) 
non cepit Pdick A. in virum ſuum puc po Quer 
allegavit Et hoc petit qc. 


Aliter. 
Defendens placitat cooperta de Baron, 


Actio non quia dicic q5 eadem D. tempoze ex⸗ 
hibitionis bille Pb fuic cooperk de quodam ©, ads 
tunc viro ſuo qui quivem O. apud E. in Cond 
War adhuc ſuperſtes cc in plena vita exiſtit 
Qui quidem B. non nomtitatur in billa po unde 


petit Judicium ft xc, 


Pꝛecludi non debet quia dic qb ipſa D. die im⸗ 
petrationis bille ſue Pdicte ſci lc (tali die # anno) 
fuit ſola abſqz hoc qb ipſa eodem die ſeu unquam 
polkea fuit coopta de Pd D. put ipla () ſuperi- 
us allegavit Et hoc c. 


et pd D. dicit qb pla () tempdze exhibitio- 
nis bille ps fuit cooperta de Pb ©, adtunc viro 
ſuo put ipla ſuperius allegavit Et hoc gc. 


Nunq; 


417 
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Repl. 


_ 


Precedents. 


Vang accouple en loyal Matrimony, 5065 


 Actio non quia dicit qs eadem (Quer) nun⸗ 
quam fuit eidem N. legitimo matrimonio co- 
pulak Et hoc paratus eſt verificare ubi & quando 


ac put Cur hic conſiderav, Fc, * * * 


cium cc. 


Pꝛecludi non debet * die gd ipſa ( 5 
apud B. in Cor? Mar in Dioceſi C. & Litchf, 
Pfak K. in legitimo matrimonio fuit copulak Et 
hoc paratus eſt verificare ubi & quando cc. Ac put 
Curia Regis hic conſiderav, cc. Et quia hujul⸗ 
modi cauſe cog) ad fozum ſpectat Eccleſlaſticum 
Ideo mandak eſt Epiſcopo*L. c C. loci Pd Dio- 
ceſano qd convocak cozam ſe in hac parte con- 
vocand rei vericak ſupex Pmiſlis diligenter in- 
quir Et quid inde inquiftk conſtare fac hic Craft” 
Animarum per Literas ſuas Patentes & clauſas 
idem dies dak eſt ptibus Pdick ibi gc. 


De Brevi, quia matrimonium non fuit ſolempni. 
Zatum inter Querentem & uxorem ejus die i im- 
petrationis ejuſdem. We 


. N. E. cc. ſummonitus fuit ad reſpond R, 
NR. Gel) & A. uxozi ejus Executrie teſtamenti 


on G. Gen. de placito gs reddat eis xx I. quas 


eis injuſte detinet, 


Et fu F. per A. B. Attoznatum luum venit & 
petit Imdicium de bzevi Pdicto quia dicit qs mas 
trimoninm die impetrationis bzevis oziginalis 
Pdict N. & A, inter eos letundum Legem Cccle- 
ſiaſticam Hujus Regni Anglie non lult lolemni⸗ 
datum Et yo paratus Fc | 

| * Caffari 


- Caſſari non debet quia dicit qs matri monium 
inter ipſos N. c A. diu ante impetrationem bzevis 
oziginalis ipſozum N. & A. ſcilicet viceſtmo die 
Junii Anno Regni Domini Regis nunc pzimo 
ſecundum Legem Eccleſiaſtica) hu jus Regni An- 
glie fuit ſolemnizak videlicet apud B. Pdict Ct 
hoc petit Fc. 7 


Debt againſt an Executrix and her Husband for 
Rent arrear on a Leaſe made to the former 
Husband. | 


T unde idem N. B. per J. B. Attoznatum 
luum dicit qd cum iple tali die & anno apud 
fc, Þ quandam Indentuxam ſuam inter ipſum R. 
B. ex una parte c Pfat J. in vita ſua ex altera 

rte cujus alteram partem ſigilk cc. dimilliſlet 
Seat J. in vita ſua totum illud Ec. habend gc. 
reddend cc. p equales poztiones ſolvend Uirtute 
cujus dimiſſionis Pdick J. in vita ſua in tenemenk 
Pdfck cum ptiſd ſupius dimill. intravit & fuic 
inde polleſlionat Et ſic inve poſleſlionat᷑ exiſte 
tali die 4 anno apud . Pb condidit teſtamentum 
ſuum & Pb P. Executricem eſuldem teſtamenti 
lui conſtituit Et poſtea ſcilicet eisdem die & anno 
apud J. po obiit de tenementis po cum pil in 
fozma Bd poſſeſſionat poſt cujus moztem Pb N. 
onus Executionis teſtamenti Pd ſuper le ſulcepic 
t in tenementa pd cum ptiid intravit & fuic inde 


poſſeſſionaf & ſic inde poſleſſionat exiſte!) apud J. 


cepic in virum Pd P. N. ac Pd 1001. de reds 
ditu Pd p uno anno integro fnik ad (talem efs 


fectum) & p lpacium 14 dierum pꝛox. polt idem 


feſtum eidem R. poſt moztem Pb J. aretro fue⸗ 


runt F adhuc exiſtunt minime ſoluk p quod adio 
acrevit c. | 
Ee 2 Dett 
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Precedefits. | 


Dett per Baron & Feme Adminiſtrat' d'Obligee 
| | verſus Hzredem d Obligor. 


D. nup de Londor) Armiger filius & heres 
C. S. nup dic” cc. ſummonit fuit ad re- 
ſpondend J. Y. 6 Jane uxot ejus adminiſtrat bo- 
noꝛum c᷑ catallozum que fuer T. C. Gem̃ qui obiit 
inteſtar cc. de placito qb reddat eis 100 1, quas 
eis injuſte detinet rc. Et unde iidem J. & J. 
p J. S. Attoznatum ſuum dicunt qs cum pdick 
E. pater T. B. cujus heres iple eft in vita ſua ſes 
cundo die Martii anno cc. apud Londs!) in Pas 
rochia ac. in Warda gc. p quoddd) ſcriptũd ſuum 
obligatozium toncelliſſet ſe teneri pfat T. C. in 
vita ſua in Pb 100 1, ſolvend eidem T. C. cum 
inde requiſitus fuiſſet & ad eandem ſolutionem 
bene & fideliter faciend ps C. obligaſſet ſe & hes 
redes ſuos p idem ſcriptum Pb tamen C. in vita 
fua ac Pd T. ©. filius 3 heres ipſius C. poſt moz⸗ 
tem ipſtus C. licet ſepius requiſitus 100 J. pfat 
T. C. in vita ſua ſeu eidem J. poſt moztem ipſius 
T. dum ipſa ſola fuit cui adminiſtratio omnium 
bonozum ck catallozum que fuer ejuldem T. 
tempoze mo2tis ſue per M. D. Legum Dofto2em 
Curie Pꝛerogative Cantuar Pagiſtrum Cuſtodem 
ſive Commillarium legitime eonfticuk ibi die gc. 
anno gc. apud London in Parochia, & Marda 
Pb commiſla ſuit leu eildem J. & J. poſt diſpon- 
ſalia inter eos celebzat non reddiderunt ſed ilk 
eis reddere contradirerunt ac pdick T. O. ill, eil⸗ 
_ J. F. J. reddere contradicit & injuſte detinet 

we pi 


if qb deteriozaf ſunt & dampnum has 
bent ad valene Fc, & inde pdu@ ſedam Et pferunt 
hic in Curia tam ſcript Ps quod debictum Pb in 
kozma pd teſtatur Cujus dak eſt po ſecundo die 
Martii anno cc. quam Literas Adminiſtratozias 
Ps Commiſſar que commiſſio Adminiſtrationis 
pd in fozma Þb teſtantur gc. Debt 


Precedents. 


Debt for Rent upon a Leaſe for Years 2gainſt 
Baron and Feme Executrix of the Leſſee. 


B. Armicer quericur de J. M. & E. uror 
X. £jus Executrite teſtamenti & ultime volun⸗ 
tatis R. P. de placito qd reddant ei 30 l. auas ei 
injuſfe detinent gc. ꝓ eo videlicet gy cum idem 
J, B. die &c. p quandam Jndeyzuram inter ip⸗ 
ſum A. ex una parte & Pfaf M . in vita ſug ex 
altera parte fadam cujus alteram ptem figil!* 58 
N. P. ſignak idem A, B. hic in Curia pfert cu- 
jus dat eſt iisdem die & anno dimiſiſlet conceſſiſſet 
& ad firmam tradidiſſet dico R. M. totum illud 
meſſuagium &c. habend & occupand dictum mel⸗ 
ſuagium & omnia alia pmiſſa p Indenturam Pd 
dimiſſa ſive mentionak foze dimiſſa g quamlibec 
ptem ejusdem dick N. P. Exec Adminiltr & Al⸗ 
ſignat ſuis a feſto gc. pzor, ſequel) dak Indentur 
Pd uſq; plenum ſinem & terminum cc. extunc ct. 
ſi idem A, B. c CE. tunc uxoz ejus c J. ejus filia 
vel aliquis eozum tam diu viveret reddendo (pꝛo⸗ 
ut p Leaſe) put p eandem Indenturam inter alia 
plenius apparet Uirtute cuſus dimiſſionis Pdick 
R- P. in Craſtino pd Feſti xc. p2or. poſt dat Jn- 
dentur Pd in meſſuag' Þb cum ptiry intravit & fuit 
inde pofſeflionak Gt <tc 4 | exiſte 
idem R. P. poſtea ſcilicet die cc. apud gc. con⸗ 
didit teſtamentum c ultimam voluntatem ſuam 
in ſcriptis & per eandem ultimam voluntatem 
ſuam pzedicam E. Executricem teſtamenti ſut 
pꝛedid. conſtituit & ozdinavit, Et poſtea ſcilicet 
die gc. anno ec. apud. cc. obiit de meſſuagio Pb 
aum ꝓptii ſicut Pfercur poſſeſl. poſt cujus mozk© 


Pd E. teſtament po in debita Juris fozma ꝓbavit 


# onus Executionis teſtamenti ſui pd ſuper ſe 
ſulcepit Et ut Execuk Teſtament pd in mel⸗ 


ſuag po cum ptiſd intravic & fuic inde poſſeſſio- 
Ee 3 nak 
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Precedents; 
nak ratione Executiouis Teſtamenti po Et fic 
inde poſſeſlionak exiſte) eadem A. poſtea ſcilicet 
(tali die à anno) apud dc. cepit in virum Pbict 
J. W, Uirtute cujus iidem J. & E. in jure ip⸗ 
fius C, fuer & adhuc exiſtunt de meſſuag' Pd cum 
pri') pollellionat ratione Executlonis Teſtament 
Pd* gc 201, de redditu Ps ꝓ und anno integro 
fintk ad feſtum c. ult Pcerit poſt moztem Pdick 
A. F. eidem R. B. afetro fuer c adhuc exiſtunt 


inloluk p quod acto atcrevit gc. (ut in ak.) 
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THE 


TABLE- 


. 
Abatement. 


E a Writ or Suit in Law or Equity by Mar- 
O riage or Death, pending the Suit. Page 
25 8, 2593 260, 

The Wife i is put in before the Husband, it abates 
the Writ 261 
Feme Sole Plaintiff depending a Bill. in Chancery, 
"takes Husband, it abates the Writ z how if 
the were Defendant | 262 


Acceptance. 55 


What Things the Wiſe may make good after 1 
Death of her Husband by Acceptance 70 
Acceptance of a Conditional Eſtate for a Join- 
ture, a good Bar of Dower 129 
Remitter by Acceptance 168 
Acceptance of Rent after the Hysband' s Death, 
affirms his Feoffment of the Wif-'s Land 214 
What Acceptance of the Husband ſhall affirm a 


'yoidable Leaſe 208 
By. Acceptance of Rent a Feoffment affirmed 
209 


Ee 4 Aas 


The TABLE. 


Ads. 


What Acts „Charges or Forſeitures of the Husband 


ſhall charge the Wife after his Death Page 68 
What Acts done by the Baran and Feme {ha'! be 
conſtrued as Acts of the Wife or not, ſo as = 
bind her after the Death of the Husband 
For what Acts or Torts of the Wife the Huliadd 


ſhall be puniſhed, and e contra ibid. 

What Acts done or Contracts made by the Wife 

ſhal bind the Husband 236 

With or for what Acts of the Wiſe the Husbasd 

 flall be chargeable or not 242 
Actions. 


What Things or Actions the Wiſe ſhall have af- 


ter the Death of the Husband | 7 
What Actions real, what Actions perſonal. 
Actions brought by Baron and Feme as 8 

trix or Adminiſtratrix 246 


Actions which the Husband may have for 


Wrongs done to the Wiſe 263 
Joinder in Action. Vide Title Foinder, 
Diverſity between Actions which affirm Proper- 


ty, and which diſaffirm Property 268 

Actions brought by a Feme Covert without her 

Husband 300 

Choſe in Action | 60, 245 
Account. | 


Account alters not the Action of Indebjr Are $ 
61, 273 J 
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Admi- 


Fc 


Te TABLE. 


Adminiftratrix. Vide Executrix, 


If a Feme Covert die Inteſtate, in what Caſes 
Adminiſtration may be granted of a Goods 
age 2 
What 'Things the Adminiſtratrix of the Wite ſhall 
have and not the Husband | 245 
Where the Husband ſhall be charged with the 
Waſte of the Wife Adminiſtratrix 3 the Man- 
ner of the Proceedings of the Sheriff in ſuch 


Caſe : [SET 
Of Action brought by Baron and Feme as Exe- 
cutrix or Adminiſtratrix 2 = 
Where and how Adminiſtration belongs to 
2 or Wife 257 
, Anvultery, 
Actions againſt an Adulterer 271 
HG kill'd in the At , 272 


Agreement, Diſagreement. 


What Agreement between the Husband and 
Wife ſhall ſtand good, or be extinguiſhed by 
the Marriage F3 

For what Things during the Coverture *the 
Wife ſhall be charged after the Death of the 
Husband, by her . or Dilagree- 
ment. 4 214 


Alteration. 


Alteration ofthe Property: of Goods, how and 


by what Act. | af, 226 
(Appeal 
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| Appeal. 

Appeal broug ht by a Woman e 30 

None but a Wie de jure ſhall have an n $39f 
306 


Appeal is annexed to the Widowhood 30% 


It muſt be brought within the Year and Day 


POPE ibid. 
Proceſs in Appeal © $6 ye: >. 
Pleadings or Bars in Appel wo ibid. 
Trials i in Appeal 310 


What Caſes the Husband ſhall be com- 
pelled to appear and put in Bail for his Wiſe, 


or to remain in Priſon 320 
Aſſignment, 

Aſſignment of flat and Ag of Con- 

tract OY 103 

Aſſignment of Dovke IS 5 
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and not as Legatee e "Oy 
Aſſent of a Feme Covert to a Legacy 206 

-Aﬀfets, - 

Term extinct in due Reſpect, yet remains Aﬀei 
in another Reſpect 229, 230 
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Alliſe. 
In Aſſiſe Baron and Feme muſt join on Diſſeiſin 
of the Wife's Land Pag 275 


Allumpũt. vide Action on the Caſe, Tit. Cate. 

and 292, 293, Oc, 

Covenant for further Aſfurance- - 278 
Attainder, 


Where the Wife ſhall loſe her Dower by the 
Attainder of her Husband 97, 115 
By Attainder or Outlawry of the Husband, the 
Wife's Term is a Gift in Law 233, 330 


Attachment. 


Attachment of the Husband if the Wife appear 
not on a Subpæna. 1 434 


Attoznment. 


What Act of the Husband or Wife ſhall amoune 
to an Attornment $1, 158, 180 


Attozney, 


In what, Caſes made by a Wife 345 
Audita Querela againſt Baron and Feme 331 


Avowzy. 


In. Avowry for Rent Baron and Feme muſt 


bin e 276, 29 
Avowry for Rent out of the Wife's Land — 
' © whoſe Name it ought to be 159 
Where the Husband may ayow ſole, vide Ment. 

Averment. 
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Averment of a Liſe Page 348 

Averment that ſhe is a Feme Covert 349 

Marriage averr'd | 358 
Award, | 


How and wherein the Wife ſhall be bound by her 
Husband's Submiſſion to an Award 64, vid. 


253 


Baron and Feme. 


Hat Acts the Husband may do to the 

Wife, and the Wiſe to the Husband, 

though they are one Perſon in Law 8 
Who ſhall be ſaid to be Baron and Feme 33 
What Things and Actions the Husband ſhall 
have after the Death of the Wile, Cc. 75, 73 


75 
What Things the Wife may make good after the 
Death of the Baron & 76 


Where Baron and eme ſhall take by lntireties, 
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or by Moieties 176 
Where the Wife's Grant is void when ſhe joins 
with her Husband, and where not 85,.186 
How a Man may execute an Eſtate to his Wie 


189 
For what Torts of the Wiſe he ſhall be puniſhed 
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What amounts to a Diſpoſition of the. Wiſe's 
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What Power the Husband hath over the Wife's 
Term, Vid. Term, What Acts of the Huſ. 
band ſhall bind the Wife Page 70, 71 

Where the Husband ſhall be puniſhed for Torts 
done by the Wite 242, 251 

Of Actions the Husband may have for Wrongs 
done to the Wife 263, 264 

In what Actions the Husband ſhall be _—_ 
aſter the Death of the Wiſe 

In what Caſes the Husband ſhall be compe ed 
to put in Bail for his Wife 

In mean Proceſs if the Wife be taken before = 
Husband, ſhe ſhall be diſcharged ; not fo in 


caſe of Execution 339, 341 
Baſtard, 

Who ſhall be ſaid to be a Baſtard or not 16 

Baſtard, in what Court to be proved 18 

4 FBaſtardy, where triable 11 


Paſtard by the Common Law, and Mulier = 
the Civil Law 


Baſtard by the Spiritual Law, and Mulier by — 


Law 3 
Baſtardy, where triable 


Of Baſtard Eigne and Aulier pi ſue in caſe a 


Deſcent - 24 
How Eſtates may be limited to a Baſtard by 


a reputed name, or not 
TROY may write to the Biſhop to cenfy 
ard 
Of the Biſhop's Certificate to prove Maria 
40 
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Caſe, Ce 
1 Ctions on the Caſe on Aſumpſits , &c. 
Page 292, 293 


Action on the Caſe for ſcandalous Words ſpo- 
ken againſt Baron and Feme by Baron and 


Feme, and what judgment muſt be 312, Pr 
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7 Action on the Caſe lies not againſt a Feme Co- 2 
; vert for negligent keeping of Fire 28 
4 Feme Covert affirming herſelf to be a Feme Sole 

| ; to entice another to Marriage, Action on the V 
Caſe lies not 328 
Caſe for Battery of the Wife 285 to 289 


Charge. 


What Acts, Charges or Forſeitures of the Hu. 
band ſhall bind the Wife after his Death 65, 


| 70, 7I | 
How the Husband may charge the Land of C 
* the Wiſe by Rent, Statute, Judgment, — 
6 


. 72 
Where the Baron and Feme ſhall join in Chal. 
/ —_— 364 


Chattels. 


Chattels Real, Mixt, Perſonal; and what Eſtate 
N - the Baron gains in them by the Intermarriage 


. of his Wiſe 58, 59 1 
| Choſes in Action, what Eſtates the Baron gains in 
| them by his Intermartiage 245 þ 


! Commiſſioners, 
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1 Commillioners. 
Commiſſioners taking a Fine of a Feme Covert, 
and how their Irregularity puniſhed Page 
6 en nant 11 1 291 149, 149 
Common. Vide 291. j 


Preſcription ſor Common in jure Uoris | 295 


Concluſion of Pleas dee 
7 Coynditions. 5 


What Condizions in Law ſhall bind the Wiſe or 
not 1 30 
Conditions Subſequent and not Precedent 221 
What Contract by the Husband made by the 
Wiſe ſhall charge the Husband, or not 236, 


Coppbold. — 5 


Copybold ſuſpended by Intermarriage with the 


Tenant | F2 
If a Surrender is a Diſcontinuance 165 


170 

What Acts of the Husband ſhall deſtroy or for- 
feit the Cuſtom of the Wife's Copyhold Eſ- 
tate, or the Eſtate or not _ _ 215 
Feme Copyholder who had a Widow's Eſtate 
ſhall not avoid a Leaſe made by. her Husband 


216 


A Woman that holds durante viduitare by Cuſ.. 


tom, may make a Leaſe before Admittance 


— 217 
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The Wife to join with the Husband in the Grants 
of Copyholds Page 218 
Covenant. 


Covenant for further Aſſurance on Requeſt by 
two Femes, and one dies before Requeſt 278 
Feme Covert by Warranty in a Fine ſur Conceſſic 
is bound in an Action of Covenant 145 
Covenant where to be brought by Baron an 
Feme 274, 27 
Covenants in a Died of Separation between Ba- 
ron and Feme, and for allowing yearly Main. 
tenance; and Pleadings 223, 224. 
Both covenant not to commit Waſte 
Coſts. Vide Damages. 


Coverture. 
Of delivering s to a Feme Covert not 
knowing her to be fo 239 
Coverture, not to be determined by — 
36 
Of Pleading Coverture 352, 353 
Courtelle. 


Tenant by Courteſy 


BY 77 
The Nature of this Eſtate 7 ibid, 


Of what Eſtate a Man ſhall be Tenant by the 
Courtefie or not | ibid. 
If one ſhall be Tenant by the Courteſie of an 
Eſtate in * — or not | 78 
In what caſe the Husband ſhall be Tenant by 
the Courteſy where the Wife's Eſtate is de- 
feaſible by Condition 79, 80 
Four things belong to.the Eſtate of Tenant by 
the Courteſie | 81 
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What Seiſin of the Wife it muſt be that makes 

the Husband Tenant by the Courteſy Page 8x 

How a Man ſhall be Tenant by the Courteſy 

in reſpe& of Iſſue, and how he mult plead 

the having of Iſſue | 83 


Cuſtom. 


Cuſtoms of Manors as to Wives, Widows, c. 
what are good, and what not 2:8, 210, 


| | 229 
Cuſtom of London as to Goods, how the Wife 
may diſpoſe of them 124. 
Cuſtoms as to Lands 157, 186 
Rationabili-parte bonorum, according to the Cul- 
tom of London | ibid. 
Cuſtom of a Feme Sole Merchant zor, 303 
Cui in vita brought by a Woman 305 
mn : 
Damages. 
D Amages in Dowe* 120 
Where the Husband ſhall recover Da- 
mages Sole 371,7 372 
Judgment that the Baron and Feme ſhall recover 
Damages ibid. 
Death. 


Death after Verdict and before the Day in Bank, 


it abates the Writ | 260 
Debt. 

Debt ſuſpended &. 248, 250 

Where Debt for Rent to be brought by Baron 

or Feme, or both of 
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Of Baron and Feme's joining in Debt on Bond 

Page 282 

Debt againſt Baron and Feme , how to be 
brought 

Where Baron and Feme ſhall join in Detinue 


Declarations. 


Of Declarations and Pleadings by or apainſt 


Baron and Feme, vide _ 347, 348 
Declarations of Uſes on a Fine 152 153 
Declarations as to Wares taken vp by the Wife 

e xc Aw 
Declarations on Devaſtavit againſt Baron Ind 

Feme Executrix _ 351 
Debt by Baron and Feme on Bond made to the 

Wife dum ſola, how to declare 284 
Declaration in Treſpaſs and Battery by Baron 
and Feme | 285 
Declaration in Action againſt Baron and Feme 

for ſcandalous Words 287, 317 


In Declaration he ſaith Baron and Feme were 


ſeiſed, and ſhews not how the Eſtate began; 
and he need not, being but a Conveyance to 


an Action on the Caſe | 88 
Preſcription alledged in Baron and Feme 348 
Averment of a Life ene 
Averment that ſhe is a Feme Covert 349 

Deed. 
What ſhall be ſaid to be the Deed of the Baron 

and Feme 182 


One Deed cannot enure from one by way of 
Intereſt, and from another by way of Eſtop- 


pale”. > | 53g ep 280 
Delcent. 
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| Deſcent, 
Where a Deſcent caſt during the Coverture ſhall 


toll the Entry of the Wife, and where not 
Page 166 


Diſleiſin, 
Where and to what purpoſe a Feme Covert 


| ſhall be faid a Diſſeiſoreſ without her proper 
Act or Entry, and where not 160, Vide 16 


Feme Covert cannot make a Diſſeiſin to the uſe 


of the Husband 161 
11 | Default, 
Where the Default of the Wife ſhall be the De- 
fault of the Husband | 335 
Where the Wife ſhall be received on the Hul: 
| band's Default, and e contra 336 
Dilcontinuance. 


What Act of the Husband was a Diſcontinuance 
of the Wife's Land at Common Law 162 

Stat. 32 H. 8. c. 28. explained as to Diſcon- 
tinuance; in what Caſes the Wite may enter 
after the Diſcontinuance of the Husband 162 


163 
Diſcontinuance, what 163, 165 
Diſcontinuance or no by the Agreement of the 

Wite 164 
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The Nature of it, and what are good Cauſes of 
Divorce | age 372, 373 

The ſeveral kinds of Divorce, 373, 374 

What Divorces declare the Marriage void ab 


init io | | 374 
Of the Divorces cauſa Præcontractus, Frigiditatis, 
Afinitatis, Sævitiæ, which diſſolve the Mar- 


riage 4 vinculo 374 
The conſequence of a Divorce a Menſa & 
 Thoro | 1 
Divorce pleaded 359 


By Divorce cauſa Præcontractus the firſt Baron 
and Feme are compleat Baron and Feme 
without other Solemnity 373, 375 

If the Parties divorced cauſa impotentiæ intermarry 
others, and have Iſſue, whether the Iſſue ate 


Baſtards 371, 377 
What's a good Ground to ſue a Divorce cauſa 
Sevitie 378 
What Acts done by the Husband ſhall ſtand 
good notwithſtanding the Divorce 379 
Of Suics or Actions after Divorce _ 2 


Where and in what Caſes notwithſtanding a Di- 
vorce, the Wife ſhall be endowed or not 113 


381 
What Divorce ſhall baſtardize the Iſſue or _ 
382 

Tower. 
| The Nature of it 85 94 
ualifications of the Wiſe to enable her to 


ower 85 
5 Of 


The TABLE. | 
ww, — Endowment of a Wiſe de facto ee 
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What at Seifin the Husband muſt have to make the 
Wife dowable, 87 
Of what Seiſin of the Husband the Wiſe ſhall 
be endowed ibid 
How ſhe ſhall be endowed of an intire Inheri- 


tance 88 
How ſhe ſhall be endowed of improved _ 


Of what Eſtate the Wife ſhall not be ao 
92 
How 1 ſhall be endowed of Lands in Mort- 


gag 94 
For . in reſpect of what Diſability a Woman 
{ſhall not be endowed 97, 115 
Where the Wife ſhall loſe her Dower by the At- 
tainder of her Husband or not ibid. 
What Acts of the Wife ſhall bar her of her 
Dower 100 
What Perſons may aſſign Dower or not 103 
What Aflignment of Dower againſt Common 


Right 104 
What things may be aſſigned in Lieu of * 
1d. 

Endowment by Meets and Bounds 105 
Aſſigument of Dower to be made 106 
The Writ and Declaration in Dower and Plead- 
ings 110, I11 
What Pleas are good or not in Bar of Dower 
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What Divorce is a good Bar of Dower 113, 
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The Nature of i it, and what are good Cauſes of 


Divorce age 372, 373 
The ſeveral kinds of Divorce, 373, 374 
What Divorces declare the Marriage void ab 


init io 374 
Of the Dirorces ny Præcontractus, Frigiditatis, 


Affmitatis, Sevitie, which diſſolve the Mar- 


riage 4 vinculo 374 
The conſequence of a Divorce a Menſa & 
Thoro 377 


Divorce pleaded 359 
By Divorce cauſa Præcontractus the firſt Baron 
and Feme are compleat Baron and Feme 
without other Solemnity 373, 375 


lf the Parties divorced cauſa impotentiæ intermarry 


others, and have Iſſue, whether the Iſſue are 


Baſtards 375, 377 
What's a good Ground to ſue a Divorce ”_ 


Sevitie 
What Acts done by the Husband ſhall land 
good notwithſtanding the Divorce 379 
Of Suics or Actions after Divorce 80 
Where and in what Caſes notwithſtanding a Di- 
vorce, the Wife ſhall be endowed or not 1 35 3 


381 
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Tower. 


The Nature of it 
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Of the Endowment of a Wife de facto and de 
Page 86 


| wit. Seiſin the Husband muſt have to make the 


Wife dowable, 87 
Of what Seiſin of the Husband the Wiſe (ball 
be endowed #bid 
How ſhe ſhall be endowed of an intire 3 


tance 8 
How ſhe ſhall be endowed of improved _ 
9 
Of what Eſtate the Wife ſhall not be endowed 
92 
How ſhe ſhall be endowed of Lands in Mort- 
gage 94 
For and in reſpect of what Diſability a Woman 
ſhall not be endowed 97, 115 
Where the Wife ſhall loſe her Dower by the At- 
- tainder of her Husband or not ibid. 
What Acts of the Wife ſhall bar her of her 
Dower 100 
What Perſons may aſſign Dower or not 103 
What Aſſignment of Dower againſt Common 


Right 104 

What things may be aſſigned in Lieu of _ 
* 

Endowment by Meets and Bounds 105 
Aſſigument of Dower to be made 106 
The Writ and Declaration in Dower and Plead- 

ings 110, 111 
What Pleas are good or not in Bar of Dower 
8 | 111 
What Divorce is a good Bar of Dower 113, 


Judgment and Execution in Dower 114, 122 
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Devaſtavit. 


po Baron and Feme committed to the Fleet on De- 
vaſt avit | Page 252 

The Husband charged with a Devaſtavit of 
the Woods tho? no Aſſets come to his Hands 
253 

Devaſtavit retorned againſt Baron and Feme, 
the Feme dies, the Husband ſhall be charged 

254 
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Tjeament. 


Eaſe of Ejecment by Baron and Feme 
197 


Clection, g 


Where it is at the Election of the Husband to 
join the wife with him in Actions 261, 275 
Election as to the Woman's taking by Jointure 
or Dower 137, 145 
Clopement, 93, 100 


ECmblemente, 


Where the Wiſe ſhall have the Emblements, and 
where the Husband 223, 213 


Erroz. 


Where Baron and Feme ſhall join in a Writ of 
Error or not 298 
Husband 


Th TABLE. 


Husband cannot aſſign Error without the Wife 
to reverſe Outlawry againſt them Page 299 
Error may be aſſigned that ſhe was a Feme Co- 
vert at the time of the Appearance, though 
ſhe appeared and pleaded as a Feme ſole 


358 

Writ of Error brought by all for the Coyerture 

of one 367, 368 
Eſcape. | 


Where Baron and Feme ſhall join in Eſcape or 
not | 291 
Debt on Eſcape againſt Baron and Feme 325 
The Eſcape of the Husband is the Eſcape of the 
Wite ibid. 
Baron and Feme in Execution and the Wife 
eſcapes, whether the Action lies againſt the 
Sheriff 370 


| Eſtoppel. Vid. 280, 257 
Where the Sheriff ſhall take advantage of an 


Eſtoppel 361 
Evidence. 
By Evidence of the Wife ſhe and her Husband 
were diſcharged of a judgment 364 
Husband admitted to be a Witneſs and where 
not | | | 365 
Action for the Wiſe's not appearing ad teſti- 
ficand. | 383 


Ff4 Exami⸗ 


Th TABLE. 


Examination, : 
Of a Feme on a Fine levied Page 150 
Execution. 2 


Judgment and Execution in Dower 114, 122 
Baron and Feme obtain Judgment in Debt in 
the Right of his Wife the Wife dies, yet the 
Hushand ſhall have Execution on this Judg- 
ment, and not the Adminiſtrator of the Wife, 


REL, « | 368 
In what Caſes a Feme Covert may be taken in 
Execution or not | 367, 268 


Crecutoz, vide Avminiftratoz. 


How a Feme Covert may make an Executor, E. 
and how ſhe may be made Executrix 244 Aj 
If a Feme Covert dies inteſtate, in what Caſes 
Adminiſtration ſhall be granted of her Goods * 
| 25 ibid. 
What things the Adminiſtratrix of the Wife ſhall L 
have, and notthe Husband 245 


Debt recovered by Baron and Feme Executrix, 
and they have Judgment, the Feme dies, the 


Baron ſhall not have Execution. 246 
Feme Legatee and Executrix 247 
What things Feme Covert Executtix may do f 
without her Husband ibid. 
Obligee makes the Wiſe of one of the Obligors 
ExXuxecutrix, Quid operatur 248 
Obligor make the Executtix of the Obligee his 
Executrix, Quid operatur | ibid. 
Feme Executrix of the Debtee takes the Debtor 
to Husband. Quid operatur ibid, 


Feme 
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Feme Executrix takes the Debtor to Husband, 
uid operatur Page 248 


Feme Obligee takes the Obligor to Husband 249 

Executrix made divers Bonds to the Creditors of 
the Teſtator, and then marries, the Husband 
may releaſe to the value of the Teſtator's 

Soods p | 249 

Where the Husband ſhall be charged with the 
Waſte of the Wife Adminiſtratrix, vide De- 
vaſtavit 

Debt on Bond by Baron and Feme Executrix, 
and they have Judgment, Feme dies, the 
Husband ſhall not have Execution, and why 


| 249 
Actions brought by Baron and Feme as Execu- 
cor or Adminiſtrator | 250 
Extinguiſhment. 

Extinguiſhment of Debts 250 
Agreements between Baron and Feme extin- 
guiſh'd by Marriage 53, 250 
Where and by what means a Term is extin- 
guiſhable FF, 56, 254 


Diverſities between a Feoffment and Bargain 
and Sale as to the Extinguiſhment of the 
Term of the Wif: 229 

Extents. 


Extents of the Wife's Term 230, 231, 256 


Exchange, 


Th TABLE. 
Exchange. 


Of the Husband's Exchange of the Land of the 
Wite, and what ſhall be a good Confirmation 
of it by the Wife, Ge. Page 146, 188, 189 

In Dower 123, 129 
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HE Nature of Coverture 7 
ln what Caſes Feme Covert and Infant 


differ g 
In what Caſe the Child may chooſe his own Fa- 
ther | 16 
Privileges of a Feme Covert | 28 


What Privilege the Wife ſhall have by reaſon 


of her Husband's Privilege in Actions 31 


What the Husband gains of the Wite's Fee-ſimple ' 


by the Intermarriage 58 
Formedon i in Reverter by Baron and Feme 274. 
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What Acts, Charges or Forfeitures of the Huſ- 
band ſhall bind the Wiſe after his —_— 
Vide Charge 

What Act of the Husband — to a Fork?! 
ture of the Wite's Land 68 

What Acts of the Husband amount to a Forſei- 
ture of the Wifes Copyhold Eſtate 215, 2 — 
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Of a Feme ſole Merchant Page 301, 302 
Where a Feme Covert may ſue ſole 317 
Of a Feme Covert's being a Purchaſor, and _ 


it ſhall be good 
Feoffment by the Husband of the Wife's — 


184 

Feoffment of the Husband deſtroys a Contin- 
gent Uſe ibid. 

Fine, 

The Reaſon why a Feme Covert i is bound by 
her Fine 140 
Of a Fine levied by a Feme Covert as Feme 
Sole 141 
The Operation of a Fine by Baron and Feme 
142 

Stat. 32 H. 8. cap. 28. explained 145 
Feme by Fine bars her ſelf of a Poſſibility 143 
Where a Fine enures as a Releaſe 144 


Feme Covert by a Warranty in a Fine ſur con- 
ceſſit is bound in an Action of Covenant 145 
Fine by the Wife docks a Truſt I46 
Baron and Feme levy a Fine the Feme being 
within Age, the whole Fine ſhall be reverſed, 


and not quoad uxorem only f ibid. 
Entry of the King's Silver 148 
Of Commiſſioners taking a Fine of a Fama 


Covert | 149 
Where a Feme Covert ſhall be — - 
not 
When and where a Feme Covert ſhall be * 
red by Fine and Nonclaim — 1 = 
Declaration of Uſes on a Fine 
Where Baron and Feme ſhall join in a Pore k 
Entry 298 
Guar- 
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Ee Covert Infant levied a Fine, in Error 
the Court will not permit the Husband to 
Auro, a Guardian Page 147 


Gzant. 


Where and in what Caſes the Wiſe's . if 
ſhe join with her Husband, ſhall be void or 


not 185, 186 
Of Chriſtian Names of Men and EO ls 

Grants 
By Grant of Omnia bona & catalla, what paſſeth 
Im 

I. 
Indictment; 

Gainſt Baron and Feme 264, 265 
Of Perjury 389 


Inkozmations, &c. 


Againſt a Feme Covert for ſelling Fleſh 391 
Of Recuſances, vide 331, 332 
Where and in what Caſes Wives are indictable 
without their Husbands 264, 265, 333 


Wherein Infant and Feme Covert differ 8 
The exact time fot the Birth of an Infant 12 
Where the Child may choſe his Father 16 
The Court is to judge of the Infancy of a Feme 
Covert, and not the Jury 141, 142, 143 
Jointures. 
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Jofntures. | 


The Nature and Reaſon of them Page 125 
What Eſtates are Jointures. within the Stat. 27 


H. 8. c. 10. or not 127 
What is a good Jointure within the Stat, 11 H. 
7. 6-10. | gf 131 
What is a good Conſideration within that Stat. 
134 
What Agreement or Waver a Woman may 
make as to her Jointure 137 
Pleadings as to Jointure 138 
Where Baron and Feme ſhall be Joint- Tenants, 
or take by Moieties or Intierties 181 


What amounts to a Severance of the Jointure 
L 


Joinder in Action, 


Where and in what Action Baron and Feme 
ſhall join or not - 267, 283 
Set out in four or five Rules ibid. and 270 
In what Caſes the Husband only ſhall have the 
Action 268, Cc. Vide 289 
Where they are to join or be joined in Caſe for 
Words 312, 319 


Judgment, 


In Trover 323 


In Debt 324 
In Dower 123 
Judgment in Caſe ſor ſcandalous Words brought 
by Baron and Feme 317, 319 
Judgment in Treſpaſs againſt Baron and Feme, 
| quod capiantur, where good or not 3 = 
7 


| By Evidence of the Wife ſhe and her Husbang 

were diſcharged of a Judgment 
Where judgment againſt Baron and Feme ſhalj 
bind the Husband ſurviving or not 366 
Where th: Husband ſhall be charged with 2 
©  Devaſtavit, and fo ſhall the Wife if ſhe ſur. 
vive aum mn FOUR. s us 
Debt on Bond againſt Baron and Feme, and 

Judgment; the Wife dies, yet the Husband 

ſhall be charged | 367 
If a Feme vie after a Verdict, no Judgment can 


be given againſt the Husband 368 
In Action againſt Baron and Feme, where Judg. 
ment ſhall be quod capiantur © 324, 369 
Where Baron and Feme muſt be both in miſeri. 
801% Int - ber 
Leaſc; vide Term 


LE by the Husband of the:Wife's Land, 
Land how and wherein it ſhail bind the 


Wife or not 191 
Wherein a Leaſe enures by way of Intereſt and 
not by way of Eſtoppel 7 192 


Of Leaſe for Lives made by Baron and Feme, 
and whbat ſhall be a good Leaſe warranted by 
Stat. 22 H. 8. c. 28. and the Qualifications'of 
ſuch Leaſes to bring them within the Sta- 
tute (719 ile nen, 193 
What Acceptance of the Husband ſhall affirm 
a2 Voidable Leaſe 195 

a rovi- 
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vilo. 
Leaſe of Ejectment by Baron and Feme Page 197 
Leaſes for Years made to Baron and Feme 198 
Diverſity between a Leaſe for Life and a Leaſe 
for Years made to a Feme Covert ibid. 
When the Husband ſhall be Aſſignee to = 


Wife 
When an, Eſtate mite to a Feme Covert de novo 


ſhall vet, and when a new Leaſe made to a 
Feme who was Leſſee before ibid. 


| Leaſe for Life made to Baron and Feme ibid. 


Leaſe to Baron and Feme for their Lives, the 

\ Remainder to the Survivor of them for Years, 
the Husband grants over the Term for Years 
and dies, the Wife ſhall have it, as if the Re. 
- mainder had been. to the Executors of bis 
' Survivor © 

How if the Remainder had' been to the Heirs of 
- the Survivor © =" 

Leaſe for * made by Baron and Feme ibid. 
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| HEN the Solemnization of, Marriage 
in the Church began 3 
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ge out of the Canonical Hours, and in 
a Publick Houſe late at Night; gon 1 done 
by one in Orders 4 
Libel for. marrying without Licenſe 7 
Of Change of Name by Marriage 9 
Time of N or Diſagreement to the Mar. 
riage, when they marry infra annos nubiles 34 
What Marriages are within the Levitical _ 
grees or not 
Whether if Marriage be within the Leviciza 
Degrees or not, be determinable at Law or 
not | 
Diverſity TURE 2 Marriage in Right and? 2 a 
Marriage in Poſſeſſion, or de facto, and the 
Conſequence thereoſ in Pleading _ 39, 
What, Alterations are made by the Intermar- 
riage, as to Name, as to Alteration of 
Eſtates, as to Leaſe or Leaſes, Actions -_ 
Tit. Actions 
Where. and in what Caſes Marriage mal 
amount to a Countermand, Revocation, Re- 
leaſe, Suſpenſion, or Extinguiſhment 50, 5, 
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Ifa Marriage be 4 vinculo, of Livery, of At- 
tornment, of a Will, of an Exchange, or of 
Arbitrament, or Copyhold Page 5o, 51 


Poztyage. 


How a Woman ſhall be endowed in Law of 
Lands mortgaged 95 
What Conditions in Mortgages ſhall ſurvive 
to the Husband or not 226 
If the Mortgage of the Wife's Term does a- 
mount to a Diſpoſition in Law 227, 228 
Of a Feme Sole MAercbant 301, 302, 303 
Endowment by Meets and Bounds 90, 105 
Suit againſt a Woman ſor exerciſing the Trade 
of Midwife 303 
Where the Baron and Feme ſhall take by 
Moieties, and where by Intierties, Vide Join- 
ture, 
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F Chriſtian Names of Men and Women 
in Grants 109 
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B* the Ouꝛlawry, Cc. of the Husband the 
Wife's Term is a Giſt in Law 230, 233 
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wid Page 256 

Latitat againſt F. S. and his Wife, the Wife 
was arreſted, but the Husband could not be 
taken; nothing can be done in this Caſe, 
ithout Bail be put in by the Husband, and 
the Wile was diſcharged, but the Remedy 


N is by Outlawry | 7” 
ö But ſome ſay ſhe ſhall lie in Priſon tin the 
4 Husband appear for her 339 - 
il In Proceſs of Outlawry Ball refafed for the Con- 
g tempt of the Wiſe 343 
Process againſt them till Exigent, no Super ſedeas 
| ſhall be received for the Husband without 
b the Wife 230, 23x 
i Exceptions to avoid an Outlawry of Baron 
bf aud Feme 345 
4 She may not plead to Outlawry without her 
is Husband | 346 
1 Outlawry pleaded 360 
3 
— 
Artus ſequitur Ventrem; where the Rule 
holds not | 21 
Prarapbernalia, what, | 727 73 
24 Perjury, | 2 
Baron and Feme convict of Perjury 390 
4 Pleading. 
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Pleaving, 


How 4 Man muſt plead the having of Ie 
to entizle him to be Tenant by the Curtelie 


7 Page 82, 83 
Pleadings in Dower 111, 112 
Pleadings as to Jointures 138 


Plea in Abatement by Marriage or Death 352 
Where Non eſt factum may be pleaded to a Bord 


2 | 282, 353 
Pleadings in Appeal 310 
The Wife cannot plead by her ſelf 327 


Where the Wife ſhall plead and have the ſame 
12 in Pleading, as if ſhe were a Feme 
ole | 


iT 351 
Of the Wife's Pleading without the Hausband 


ibid. 

Of Pleading Coverture 252 
Of the Plea, of ſola & innupta ibid. 
Why Feme Covert may plead Non eſt factum, 
and fo cannot an Infanc ibid. 
Concluſion of Pleas | 353- 
Modo & forma, the Effect of it in Pleading 
Plea by Eſtoppel, | 376 
| | pe 5 
Nil detinet pleaded to Action for Arrears of 
Rent, 358 

Mardage N ibid. 
eleaſe pleaded in Aſſumpſit : 3 
Divorce pleaded * ibid. and 38 [ 
Outlawry pleaded 360 
Where the Parol ſhall demur for the Nonage 
of the Wife or not 361 
Pleadings in Divorce 381 
Polygamy, Caſes thereof 384, 385 
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Poſſibilities not veſted in the Husband by In- 


. termarriage Page 228 
Precontract, the Effect of it in the Civil Law 
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Diverſity between property in perſonal Goods, 
and a bare Poſſeſſion | 60, 61 


| Pꝛoviloes and Powers to make Leaſes 194, 197 
Dꝛohlbition not to truſt-his Wife, the Force — 
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Quare Impedit. vide 59. 


Hether Baron and Feme ſhall join there- 
in Page 311 
Queen, 
How ſhe is an exempt Perſon from the King 27 
Queen Conſort or — Dowager in Caſe of 
Treaſon, how to be tried 38 
The Penalty for any to marry the Queen Dow. 
ager without the King's Licenſe ibid. 
Privilege of the Queen's Tenants 39 
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Rationabil; parte bonorum, vide Writs, 
Recovery Common, 153, 154 


Hether a Feme Covert to be examined 

in a Recovery | 153 
The Baron only is vouched, Quid operatur 155 
How a Feme Covert may be Tenant to a Pre- 


cipe . 157 
Baron and Feme ſuffer a Recovery as Vouchees, 
it is a Forfeiture 156 
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how to appear Page 1 57 
Recovery by Default ibid. 
Cuſtom of London as to Recoveries ibid 
Where a Recovery binds the Wife's Moiety 

179 
' Retuſancy. 
Information of Reculaney againſt Baron and 
: Feme . 331, 333 
Releaſe, 


What Things of the Husband the Wiſe bay -c 
leaſe or diſcharge, or not 


Releaſe pleaded in Aſumpſit 5 = 4 


Promile cannot be — an! it come in Eſſe, 


359 
Releaſe of the Husband of the Wife «Right , 


Releaſe of Money to be paid after the Wits 
Deceaſe, not good 188 


Nemitter⸗ 


The Nature and Reaſon of Remitter 1868 
What Act ſhall make a Remimer to the Wife 
169 

Remitter wrought by a voidable Eftzce 170 
Remitter to Baron and Feme maugre the Huſ- 


band ibid. 
Remainder expectant on Eſtate for Life worketh 
no Remitter 171 


Remitters 


OBE any, 


Remitters remitted Page 271 
Remitter by Acceptance 172 
Where the Wife being remitted during the Co- 
verture, may after the Death of her Husband 
wave her Remitter, and where not ibid. 
Where the Feme ſhall be in her Remitter nolen: 
volens | 17 
No Diſagreement of the Husband ſhall diveſt 
the Remitter | 174 


Rent. 


Rent not to be reſerved to a Stra- ger 208 


The Husband grants a Rent out of the Wite's 
Term, and dies; if the Wife ſhall hold it diſ- 


charged, and why 209 
What Arrears of Rent the Stat. 32 H. c. 37. gives 
the Husband Power to receive 75, 210 


Feme Covert receives the Rents, the Terrete- 
nants not having Notice of the Coverture; 
they muſt be paid again to the Husband 


ibid, 

Where the Husband ſhall be charged with che 
Arrears of the Rent 211, 324 
Avowry for Rent out of the Wiſe's Land, how 
to be brought | ibid, 
Where the Executor of the Husband ſhall have 
the Rent, and not the Wife ibid. 


Debt for Rent againſt Baron and Feme ibid. 


In Replevin, if the Husband may avow ſole 


for the Rent 276, 297 

4 Requeſt, | 
What is not a reaſonable Requeſt to levy a Fine 
133 
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Reſceipt, 
Where the Wife ſhall be received upon the Hul. 
band's Default, and e contra Page 397 
Reſcous by Baron and Feme 297 
8. 
Eiſin in Deed and in Law | 81 


What Seiſin of the Wife it muſt be which 
makes the Husband Tenant to the Courteſ 


X ibid. 
In what Caſes a Man ſhall be Tenant by the 
Courteſy of a Seiſin in Law ibid. 


Separate Paintenance. 


Of ſeparate Maintenance and Diſpoſition of 


the Wife Dd 
Separate Maintenance on a Proviſo, and the 
Pleadings 221 


Money ſaved by the Wife out of her ſeparate 
Maintenance, is to be diſpoſed of by her 223 


Separation, 


Covenants in a Deed of Separation between 
Baron and Feme, and for Allowance of year- 

| ly Maintenance. and Pleadings thereon} 223, 
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Solvendo. 
Solvendo in a Grant, how to enure Page 182, Cc. 


Statute. 


Stat. Glouceſt. by 330 
Stat. 27 H. 8. Of Jointures, explained 127, 128 
Stat. 32 H. 8, 28. explained 162, 163, 193 
Stat. 13 El. c. 2. explained 185 
Stat. 39 El, c. 8. Concerning Rape 386, 38 

Stat. 5 El. c. 9. For Non-appearing ad Toe 


Stat. 36 4W.& M. c. 9. Women mo 
Cler 266 
Stat. 1 2 c. 11, Of Stealing Women 384 
Where the Husband muſt be joined with the 
Wiſe in Offences againſt a Statute · Law, and 
where not 332 
All Statutes which provide for an actual Wrong, 
a Feme Covert ſhall be intended within them, 


vide Pag. denult. 
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Spoliation. 
Prohibition againſt a Spoliation 254 
Surrender. Vide Copyhold, 


Surrender, what 

Surrender by the Husband of the Wiſe's 7 
how it operates 187 

What ſhall amount to a Surrender ibid 
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Term, vide Leaſe. 


Hat Power the Husband hath over the 
Wife's Term Page 225 
What amounts to a Diſpoſition of the Wife's Term 
by the Husband, fo as to veſt it in his Execu. 
tors and Adminiſtrators 225z 226 
Term in Intereſt though not in Poſſeſſion 2257 
Where the Wife's Term veſts in the Husband b 
Payment of Debts 22 
What ſhall amount to a Forfeiture of the Wife's 
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#1 Term, or got ” 230 
Truft. 

What Truſts of the Wife the Husband ſhall diſ. 

ſe or not 231 

Eine by the Wife docks a Truſt ibid. 


The Husband cannot grant or charge the Term 
of the Wife in Truſt 232 


The Husband cannot forfeit the Wife's Term in 


Truſt for Outlawry or Felony 233 
Annuities purchaſed in Truſt for the Wife, yet 
the Arrears decreed to the Husband ibi. 


Traverſe. 
Traverſe, where not allowable 3460 


Treſpaſs, 
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Tredpalſs. 


Wbere in Treſpab of Battery the Baron and 
Ferns ſhall gown, or not; and the Declaration 
how eo be in ſuch Caſe Page 285 

Of Treſpaſs done to the Eſtate and Freehold of 
the Wife; how they thail join in Action 289 

T relpals brought * Baron and Feme 286 


Trover. 


Trover by Husband of the Wife's Goods Gr. 
268, 269 


Trover againſt Baron and Feme, and Declara- 
tion, Gs. | 320, 321, Ce 
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Trial. 


Trial of 2 Baſtard, where and how 16, 22 


Where it ſhall be by the Biſhop's Certificate, 

and where in Pai, 43 

If the Iſſue be whether a Feme Sole or TR 
where to be tried 

The Iſſue u; accouple, ec, where to be cried 

| 45, 47 

The Form of Ly Biſhop's Certificate 46 


Trial in A 310 


Death of nnd, where triable and how 362 


Tithes. 


In Debt ſor Tithes Baron and Feme may join 
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8 on Treſpaſs and Aſſault by Baron 
and Feme Page 286, 287, 289 


Verdict in Caſe againſt Baron and Feme 327 
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Voucher. 
Where a Feme ſhall vouch her Husband 156, 


Writ de Ventre Inſpiciendo. Vide VVtit wy 
Uſes declared on a Fine. 152, 153 
W. 
Ds Wager, . 
Wi of Law by Baron and Feme 337 
| Warranty, J 


Feme Covert by Warranty in a Fine ſur conce/- 
fit, is bound in an Action of Covenant 145 
Where a Warranty deſcending on an Infant, or 
a Feme Covert, ſhall be a Bar or not 174, 
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Waſte, Vide Devaſtavit. + 


Feme Copy holder takes Husband who commits 
Waſte, this ſhall bind the Wife 329 


Of 
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Of Baron and Feme joining in Action of Waſte, 
| Page 28 1 
Feme Sole commits Waſte, and then marries, 
the Writ ſhall be, the Woman while Sole com. 
mitted the Waſte . ; 330 
Husband ſeiſed for Life of the Wife, and in her 
Right doth Waſte, and after the Wife dieth, 
no Action of Waſte lies againſt the Husband 
in the Tenuit ibid, 


Will. 


If a Will be countermanded by the Intermar- 
riage, vide 61, 62, &c. 


Jointures deviſed by Will 13 6, 137. 


How and in what Caſes a Feme Covert may 
make a Will 202, 203 
What a Woman may not deviſe without the 
Conſent of her Husband ibid. 
Of Declaration made by a Feme Covert in Na- 
ture of a Will 203 
Caſes of the Husband's being bound to permit 
his Wife to make a Will 204 
Deviſes to the Wife by the Husband and others, 
and the Conſtruction of ſuch Will 205 
Deviſe by Implication ibid. 
If the Husband may deviſe the Term made to 
him and his Wife ibid. 
Where the Husband may plead as a Deviſe to 
him (cle | ibid, 


Witneſſes, vide Evidence. a 
Woz2ds, 


Action for ſcandalous Words 312, 313, Cc. 
Writ 
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Writ de Ventre Inſpiciends ; the Form of the Peti- 
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HE Hiſtory of the Reformation of 
the Church of England. By Gilbert 
Burnet, D. D. late Lord Biſhop of 
Sarum: The Fourth Edition, with Additions, 
Alteratiors and Amendments; communicated 
to the Author by ſeveral Hands. In two Vo- 
lumes, 1715. Price 1. 16 5. Price of the Third 
Vol 14. 4s. 
Apeſtolici: Or the Lives, Acts, Death and 
oms of thoſe who were contemporary 


with, or immediately fucceeded the 


As alſo the moſt Eminent of the Primitive Fa- 
theis for the firſt 300 Years. By Wilkam Cave. 
D. D. The Fourth Edition, 1716. Price 21 44 

The Gentlaman's Recreations, in Three Parts; 
the Firſt contains a ſhort and eaſy Introduction 
to all the Liberal Arts and Sciences, r The 
Second treats of Horſemanſhip, Hawking, 
Hunting, Fowling, Fiſhing. Agriculture, cc. 
The Third is a compleat Body of al} our Foreſt, 
Chace, and Game Laws, Hluſtrated with near 
an hundred latge Copper Cuts. The Second E- 


dition corrected, with near half of Additions. 


Price 10. 17s. 

Puffendorff's Law of Nature and Nations. In 
Eight Books. Tranſlated into Engliſh by B 
Kennet, D. D. late Preſident of Cor 2 


College in Qxford. The Third Edition, Cor- 


rected and improved with large Annotations. 
A Practical Diſcourſe concerning Death. The 
Fifteenth. Edition, 8yo. Price 3. Alſo printed 
in 12a Price 22. | 
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Books Printed for J. Walthoe, Gr. 
A Practical Diſcourſe concerning a future 
Judgment. The Seventh Edition. Price 34. 6d. 
A Diſcourſe concerning the Divine Provi- 
dence. The Fourth Edition. Price 42. 

A Diſcourſe concerning the Happineſs of 
good Men, and the Puniſhment of the Wicked 
in the next World; containing the Proofs of the 
Immortality of the Soul, and Immortal Life. 
The Second Edition. Price 44. 
Sermons upon ſeveral Occaſions. In 2 Vol. 

the Second Edition. Price g 3. 
A Prefervative againſt Popery. In 2 Parts. 
Iamo. Price 2 5. 298 2055 n 9: oat 
» * 6 by W. Sherlock, D. D. late Dean of St. 
$1350 ; 1 | . 

A Paraphraſe and Comment upon the Epiſtles 
and Goſpels, appointed to be uſed in the Church 
of England on all Sui ays and Holidays through- 
out the Vear. In 4 Vol. The Third Edition. 
By G. Stanhope, D. D. Dean of Canterbury, and 
Chaplain in Ordinary to his Majeſty. 1714. 
Price 1 /, DNS: 2361} ONS 2 
Divine OEconomy: Or, An univerſal 

Syſtem of the Works and Purpoſes of God to- 
wards Men, demonſtrated. Written originally 
in French by Peter Poiret. In 4 Vol. Price 18 5. 
Sermons preached on ſeveral Occaſions. By 
the moſt Reverend Father in God Dr. Jobn 
Sharp, late Lord Archbiſhop of Tork. 4 Vol. 
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